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PART I.

TABLES OF DECISIONS AND INTERPRETATIONS

January 1, 1975 through December 31, 197°¢






APPEALS DECISIONS BY DOCKET NUMBERS

January 1, 1975 through December 31, 1975






FLRC Number

73A-4

73A-9

73A-36

73A-46

73A-56

73A-59

74A-4

74A-8

74A-9

Type

A/S

NEG

A/S

A/S

A/S

APPEALS DECISIONS BY DOCKET NUMBERS

Case Title

American Federation of Government Employees,
Local No. 2532, and Small Business Adminis-
tration (Dorsey, Arbitrator)

Veterans Administration, A/SILMR No. 240

American Federation of Government Employees,
National Joint Council of Food Inspection
Locals and Office of the Administrator,
Animal and Plant Health Inspection Service,
U.S. Department of Agriculture

Naval Rework Facility, Naval Air Station,
Jacksonville, Florida and National Associ-
ation of Government Employees, Local R5-82
(Goodman, Arbitrator)

American Federation of Government Employees,
AFL-CIO, Department of Labor Local 12 and
U.S. Department of Labor (Harkless,
Arbitrator)

Department of Defense, State of New Jersey,
A/SILMR No. 323

American Federation of Government Employees
Local 2677 and Office of Economic Opportunity
(Dougherty, Arbitrator)

Headquarters, Warner Robins Air Materiel Area,
Robins Air Force Base, Georgia, Assistant
Secretary Case No. 40-4939 (GA)

General Services Administration, Region 9,
San Francisco, California, A/SLMR No. 333

Page

267

160

324

657

279,
with-
drawn

284

559

178

228



FLRC Number

74A-13

74A-15

74A-16

74A-19

74A-20

7T4A-22

74A-24

74A-25

74A-28

Type

NEG

Als

A/s

A/s

A/s

Case Title

Immigration and Naturalization Service and
American Federation of Government Employees

Professional Air Traffic Controllers Organi-
zation and Federal Aviation Administration,
Portland, Maine, Air Traffic.Control Tower
(Gregory, Arbitrator)

Department of Commerce, National Oceanic
and Atmospheric Administration, National
Weather Service, Central Region and Weather
Service Offices (Bismarck, North Dakota;
Fargo, North Dakota; St. Cloud, Minnesota;
and International Falls, Minnesota), A/SLMR
No. 331

Department of the Navy, Naval Ammunition
Depot, Crane, Indiana, Assistant Secretary
Case No. 50-9667

National Association of Government Employees
and U.S. Department of Commerce, National
Oceanic and Atmospheric Administration,
National Weather Service

Defense Supply Agency, Defense Property
Disposal Office, Aberdeen Proving Ground,
Aberdeen, Maryland, A/SLMR No. 360

Bureau of-Prisons and Federal Prison Indus-
tries, Inc., Washington! DC and Council of
Prison Locals, AFGE, 73 FSIP 27

Office of Economic Opportunity and American
Federation of Government Employees Local
2677 (Robertson, Arbitrator)

Department of Transportation, Federal
Aviation Administration, Southwest Region,
Tulsa Airway Facilities Sector, A/SLMR
No. 364

10

Page

380

703

433

120

91

787

352

With-

drawn

235



FLRC Number

74A-29

74A-30

74A-31

74A-32

74A-33

74A-36

74A-38

74A-40

74A-41

74A-44

Type

ARB

NEG

NEG

NEG

NEG

NEG

A/S

A/S

Case Title

Community Services Administration and
American Federation of Government Employees,
Local Union No. 2649 (Rohman, Arbitrator)

AFGE Local 2118 and Los Alamos Area Office,
ERDA

NFFE Local 1555 and Tobacco Division, AMS,
USDA

NFFE Local 1555 and Tobacco Division, AMS,
USDA

Local 63, American Federation of Government
Employees, AFL-CIO and Blaine Air Force
Station, Blaine, Washington

American Federation of Government Employees

Local 2640 and U.S. Department of Commerce,

National Oceanic and Atmospheric Administra-
tion, National Ocean Survey

NAGE Local R8-14 and Federal Aviation Admin-
istration, Oklahoma City, Oklahoma (Stratton,
Arbitrator)

Long Beach Naval Shipyard and Federal Employ-
ees Metal Trades Council (Steese, Arbitrator)

Defense Supply Agency, Defense Contract Admin-
istration Services Region (DCASR), Cleveland,
Ohio, Defense Contract Administration Services
Offices (DCASO's), Akron, Ohio, and Columbus,
Ohio, A/SLMR No. 372

Defense Mapping Agency Topographic Center,
Providence Office, Rhode Island, Assistant
Secretary Case No. 31-7566 (AP)

11

Page

720

296

247

138

75

100

475

83

501

203



FLRC Number

74A-46

T4A=-47

T4A-48

74A-50

74A-51

74A-53

74A-54

74A-57

74A-59

74A-60

Type

A/s

A/S

NEG

Als

A/s

A/sS

A/S

A/s

Case Title

Department of the Army, Aberdeen Proving
Ground, A/SLMR No. 412

Department of Defense, Army Materiel Com-
mand, Tooele Army Depot, Tooele, Utah,
A/SIMR No. 406

AFGE Council of Locals 1497 and 2165 and
Region 3, General Services Administration,
Baltimore, Maryland

Local 2677, National Council of OEO Locals,
American Federation of Government Employees,
AFL-CIO and Office of Economic Opportunity,
Assistant Secretary Case Nos. 22-5178 (AP)
and 22-5189 (AP)

Social Security Administration and American
Federation of Government Employees, AFL-CIO,
SSA Local 1923 (Strongin, Arbitrator)

Department of Health, Education, and Welfare,
Social Security Administration, Kansas City
Payment Center, Bureau of Retirement and
Survivors Insurance, A/SLMR No. 411

United States Department of the Navy, Naval
Ordnance Station, Louisville, Kentucky,
A/SILMR No. 400

American Federation of Government Employees,
Local 2677, and Office of Economic Opportu-
nity (Kleeb, Arbitrator)

Office of Economic Opportunity, Washington,
D.C., Assistant Secretary Case No. 22-5216
(AP)

American Federation of Government Employees
Local 987, A/SLMR No. 420

12

Page

188

128

396

87

728

157

686

562

171

207



FLRC Number

74A-63

74A-65

74A-66

74A-67

74A-69

74A-70

74A-72

74A-73

74A-74

74A-75

Type

NEG

A/s

NEG

NEG

Als

A/S

A/S

A/S

Case Title

AFGE Local 2456 and Region 3, General Services
Administration, Baltimore, Maryland

Treasury Disbursing Center, Austin, Texas,
Assistant Secretary Case No. 63-4816 (CA)

NFFE Local 943 and Keesler Air Force Base,
Mississippi

American Federation of Government Employees
Local 2241 and Veterans Administration
Hospital, Denver, Colorado

NAGE Local R1-34 and U.S. Army Natick
Laboratories, Massachusetts

U.S. Department of Army Picatinny Arsenal,
Assistant Secretary Case No. 32-3528 (RO)

Council of Customs Locals, AFGE, Locals 2652,
2768, and 2899, AFL-CIO, Assistant Secretary
Case No. 30-5569 (CO)

U.S. Department of Agriculture, Agricultural
Research Service, Plum Island Animal Disease
Center, A/SLMR No. 428

U.S. Army Aeronautical Depot, Maintenance
Center, Corpus Christi, Texas, Assistant
Secretary Case No. 63-4887 (CA)

The Supervisor, New Orleans, Louisana
Commodity Inspection and Grain Inspection
Branches, Grain Division, United States
Department of Agriculture and American
Federation of Government Employees, AFL-CIO,
Local 3157 (Moore, Arbitrator)

13

Page

439

116

735

767

143

146

110

270

149

405



FLRC Number

74A-76

T4A-77

74A-78

74A-80

74A-82

74A-83

74A-84

74A-85

74A-86

74A-87

74A-88

Type

ARB

A/S

A/S

Als

Als

A/s

A/s

A/S

A/s

ARB

Case Title

Office of Economic Opportunity and American
Federation of Government Employees Local 2677
(Matthews, Arbitrator)

Vandenberg Air Force Base, 4392d Aerospace
Support Group, Vandenberg Air Force Base,
California, A/SLMR No. 435

Arizona National Guard, Air National Guard,
Sky Harbor Airport, A/SLMR No. 436

Department of the Navy, Naval Air Station,
Fallon, Nevada, A/SLMR No. 432

United States Air Force, Kingsley Field,
Klamath Falls, Oregon, A/SIMR No. 443

Department of Agriculture, Office of Investi-
gation, Temple, Texas, Assistant Secretary
Case No. 63-4992 (RO)

Keesler Technical Training Center, Keesler
Air Force Base, Mississippi, Assistant
Secretary Case No. 41-3673 (CA)

Norfolk Naval Shipyard and Tidewater Virginia
Federal Employees Metal Trades Council,
AFL-CIO (Strongin, Arbitrator)

Iowa State Agricultural Stabilization and
Conservation Service Office, Department of
Agriculture, A/SLMR No. 453

Department of the Navy, Pearl Harbor Naval
Shipyard, Assistant Secretary Case No. 73-568

Federal Aviation Administration, Department
of Transportation and Professional Air Traffic

Controllers Organization (Schedler, Arbitrator)

14

Page

409

491

151

697

154

113

212

508

215

219

451



FLRC Number

74A-89

74A-90

74A-91

74A-92

74A-94

74A-95

74A-96

74A~-97

74A-98

Type

ARB

A/S

A/s

A/S

Als

Als

A/S

A/S

A/S

Case Title

American Federation of Government Employees,
Local 2047, AFL-CIO and Defense General
Supply Center (Boyd, Arbitrator)

Department of the Army, Indiana Army Ammuni-
tion Plant, Charlestown, Indiana, Assistant
Secretary Case No. 50-11018 (CA)

Office of Economic Opportunity, Region IX,
San Francisco, California and American
Federation of Government Employees, Local
3009, Assistant Secretary Case No. 70-4236
(AP)

United States Department of the Air Force,
Davis-Monthan Air Force Base, Arizona,
A/SIMR No. 462

Office of Economic Opportunity, Washington,
D.C. and American Federation of Government
Employees, AFL-CIO, Local 2677, National
Council of OEO Locals, Assistant Secretary
Case No. 22-5368 (AP)

National Aeronautics and Space Administration
(NASA) , Washington, D.C. and Lyndon B. Johnson
Space Center (NASA), Houston, Texas, A/SLMR
No. 457

Department of Agriculture, Office of Automated
Data Systems, St. Louis, Missouri and Kansas
City, Missouri, A/SIMR No. 458

Federal Deposit Insurance Corporation, A/SLMR
No. 459

Securities and Exchange Commission, Assistant
Secretary Case No. 22-5371 (CA)

15

Page

131

256

222

305

367

617

371

80

225



FLRC Number

74A-99

74A-100

74A-101

74A-102

74A-103

74A-104

75A-1

75A-2

75A-3

75A-5

Type

ARB

A/S

NEG

NEG

Als

A/S

A/s

Case Title

Defense General Supply Center, Richmond,
Virginia and American Federation of Govern-
ment Employees, Local 2047, AFL-CIO (Di
Stefano, Arbitrator)

National Treasury Employees Union Chapter 47,
Decision (unnumbered) of Director, LMWP

NFFE Local 1655 and Illinois Army National
Guard

Office of Economic Opportunity, Kansas City
Regional Office, Region VII and National
Council of OEO Locals, Local 2691, AFL-CIO
(Yarowsky, Arbitrator)

American Federation of Government Employees,
Local 2110, AFL-CIO, and Veterans Administra-
tion Hospital, Palo Alto, California
(Staudohar, Arbitrator)

NAGE Local 5-65 and Memphis Naval Air Station,
Millington, Tennessee

Internal Revenue Service, Southeast Service
Center, Chamblee, Georgia, A/SLMR No. 448

NFFE Local 1615 and Andrews Air Force Base

Department of Transportation, Federal High-
way Administration and National Federation
of Federal Employees, Local 1348, Assistant
Secretary Case No. 71-3009

Veterans Administration Hospital, Montrose,
New York, A/SLMR No. 470

16

Page

308

104

198

533

107

483

264

With-
drawn

312

259



FLRC Number

75A-6

75A-7

75A-8

75A-9

75A-10

75A-11

75A-12

75A-13

75A-15

75A-16

Type

NEG

ARB

A/S

ARB

A/s

A/S

NEG

Case Title

AFGE Local 3157 and Supervisor, New Orleans,
La., Commodity Inspection and Grain Inspec-
tion Branches, Grain Division, United States
Department of Agriculture

Charleston Naval Shipyard and Federal Employ-
ees Metal Trades Council of Charleston
(Williams, Arbitrator)

Social Security Administration, Mid-America
Program Center, BRSI, Kansas City, Missouri,
Assistant Secretary Case No. 60-3836 (CA)

Federal Aviation Administration and Profes-
sional Air Traffic Controllers Organization
(MEBA, AFL-CIO) (Hanlon, Arbitrator)

Local 1884, AFGE, AFL-CIO, and Providence
Office, U.S. Army Topographic Production
Center (Schmidt, Arbitrator)

Department of the Navy, Pearl Harbor Naval
Shipyard, Assistant Secretary Case No. 73-573

Department of Navy, Pearl Harbor Naval Ship-
yard, Assistant Secretary Case No. 73-574

Patent Office Professional Association and
U.S. Patent Office, Washington, D.C.,
74 FSIP 20

Professional Air Traffic Controllers Organi-
zation and Federal Aviation Administration,
Department of Transportation (Eigenbrod,
Arbitrator)

National Association of Government Employees
Local R5-108 and Tennessee Army National
Guard (Board of Review of the Department of
Personnel, State of Tennessee, Arbitrator)

17

Page

665

415

276

461

133

136

375

635

466

175



FLRC Number

75A-17

75A-18

75A-19

75A-20

75A-21

75A-22

75A-23

75A-24

75A-26

Type

ARB

A/s

A/s

A/s

A/s

A/S

Case Title

Social Security Administration, Bureau of
Retirement and Survivors Insurance, Chicago,

Illinois and AFGE, National Council of Social

Security Payment Center Locals, Local 1395
(Davis, Arbitrator)

Department of Health, Education, and Welfare,

Social Security Administration, Albuquerque
Data Operations Center, Albuquerque, New

Mexico, Assistant Secretary Case No. 63-4833

(RO)

U.S. Department of Health, Education and
Welfare, Social Security Administration,
Grand Rapids, Michigan, Assistant Secretary
Case No. 52-5578 (RO)

U.S. Department of Agriculture, Agricultural

Research Service, Eastern Regional Research
Center (ERRC), Philadelphia, Pennsylvania,
A/SLMR No. 479

AFGE Local 2028 (Professional Staff Nurses
Unit "PNSU") and Veterans Administration
Hospital, University Drive, Pittsburgh,
Pennsylvania (Oakland) (Tive, Arbitrator)

Office of Economic Opportunity, Assistant
Secretary Case No. 22-5512 (AP)

Office of Economic Opportunity and American
Federation of Government Employees, Local
2677 (Doherty, Arbitrator)

U.S. Department of the Air Force, Westover,
Massachusetts, Air Force Base, Assistant
Secretary Case No. 31-8619 (RO)

Office of Economic Opportunity and Local 2677,

American Federation of Government Employees,
AFL-CIO (Maggiolo, Arbitrator)

18

Page

421

430

841

445

573

With-
drawn

850

315

578



FLRC Number

75A-27

75A-28

75A-29

75A-30

75A-31

75A-34

75A-35

75A-36

75A-37

75A-38

Type

NEG

NEG

A/sS

A/S

A/s

A/S

Case Title

NUCO Ind. and Labor Management Services
Administration (U.S. Department of Labor)

AFGE Local 2151 and General Services Adminis-
tration, Region 3

Office of Economic Opportunity, Region V,
Chicago, Illinois, A/SLMR No. 477

Frances N. Kenny and National Weather Service
(Lubow, Arbitrator)

Federal Aviation Administration, Department
of Transportation, Fort Worth Air Route
Traffic Control Center and Professional Air
Traffic Controllers Organization (Jenkins,
Arbitrator)

American Federation of Government Employees,
Local 1857, AFL-CIO and Headquarters,
Sacramento Air Logistics Center, McClellan
Air Force Base, California (Shepard,
Arbitrator)

Headquarters, Army and Air Force Exchange
Service, Ohio Valley Exchange Region, Assist-
ant Secretary Case No. 50-11136 (CA)

Labor Local 12, AFGE (AFL-CIO) and U.S.
Department of Labor (Mallet-Prevost,
Arbitrator)

National Science Foundation, Assistant Secre-

tary Case No. 22-3870 (RO)

Internal Revenue Service, Los Angeles District,
Los.Angeles, California, Assistant Secretary
Case No. 72-4736

19

Page

810

668

538

713

857

262

514

569

201

488



FLRC Number

75A-39

75A-40

75A-41

75A-43

75A-44

75A-45

75A-47

75A-48

75A-49

75A-50

Type

A/s

NEG

NEG

A/S

NEG

ARB

A/S

A/S

Case Title

Federal Deposit Insurance Corporation, A/SLMR
No. 459

Local Lodge 2331, IAM&AW and 2750th Air Base
Wing, Wright-Patterson Air Force Base

American Federation of Government Employees,
Local 2667, and Equal Employment Opportunity
Commission

Internal Revenue Service, Omaha District
Office, Assistant Secretary Case
No. 60-3722 (G&A)

NAGE Local R12-183 and U.S. Department of
the Air Force, McClellan Air Force Base,
California

American Federation of Government Employees,
Local 2612 and Department of the Air Force,
Headquarters 416th Combat Support Group (SAC),
Griffiss Air Force Base (Gross, Arbitrator)

Puget Sound Naval Shipyard, Bremerton,

Washington, Assistant Secretary Case
No. 71-3246

Community Services Administration and National
Council of CSA Locals (American Federation of
Government Employees) (Edgett, Arbitrator)

U.S. Department of the Interior, U.S. Geolog-
ical Survey, Mid-Continent Mapping Center,
A/SLMR No. 495

Airway Facilities Division, Federal Aviation
Administration, Eastern Region and National
Association of Government Employees, Local
R2-10R (Kronish, Arbitrator)

20

Page

518

587

With-

drawn

591

With-

drawn

822

522

542

318

547



FLRC Number

75A-51

75A-52

75A-54

75A-55

75A-56

75A-57

75A-58

75A-59

75A-60

75A-61

Type

A/s

A/S

A/s

A/S

A/S

A/S

A/s

Case Title

Headquarters, 31lst Combat Support Group
(TAC) , Homestead Air Force Bas=, Florida,
Assistant Secretary Case No. 42-2575

National Federation of Federal Employees,
Decision (unnumbered) of Acting Director,
LMSE

Federal Aviation Administration, Kansas
City, Missouri and Professional Air Traffic
Controllers Organization (Yarowsky,
Arbitrator)

Department of Air Force, K. I. Sawyer Air
Force Base, Michigan, Assistant Secretary
Case No. 52-5862 (CA)

Internal Revenue Service (Ogden Service
Center) and National Association of Internal
Revenue Service Employees, Chapter 67
(Gorsuch, Arbitrator)

Department of the Navy, Pearl Harbor Naval
Shipyard, Assistant Secretary Case
No. 73-587 (CA)

Pennsylvania Nurses Association and Veterans
Administration Hospital, Leech Farm Road,
Pittsburgh, Pennsylvania

Department of the Navy, Naval Plant Repre-
sentative Office, Baltimore, Maryland,
A/SLMR No. 486

Department of Commerce, U.S. Merchant Marine
Academy, Assistant Secretary Case No. 30-5585
(cA)

Army and Air Force Exchange Service, MacDill
Air Force Base Exchange, MacDill Air Force
Base, Florida, A/SLMR No. 514

21

Page

526

321

470

552

650

595

377

529

598

831



FLRC Number

75A-62

75A-63

75A-64

75A-65

75A-66

75A-67

75A-68

75A-69

75A-70

75A-71

Type

A/S

A/s

A/S

A/S

A/sS

A/S

A/S

A/S

Case Title

Farmers Home Admlnlstratlon United States
Department of Agriculture, L1tt1e Rock,
Arkansas, A/SLMR No. 506

National Weather Service, N.0.A.A., U.S.
Department of Commerce and National Asso-
ciation of Government Employees (Strongin,
Arbitrator)

American Federation of Government Employees,
AFL-CIO (Veterans Administration Hospital,
New Orleans, Louisana), Assistant Secretary
Case No. 64-2513 (CO)

United States Department of Agriculture and
Agricultural Research Service, A/SLMR No. 519

Department of Transportation, Federal Avia-
tion Administration, A/SLMR No. 517

Veterans Administration, Veterans Administra-
tion Data Processing Center, Austin, Texas,
Assistant Secretary Case No. 63-5288 (CA)

Veterans Administration, Veterans Administra-
tion Data Processing Center, Austin, Texas,
Assistant Secretary Case No. 63-5276 (CA)

Veterans Administration, Veterans Administra-
tion Data Processing Center, Austin, Texas,
Assistant Secretary Case No. 63-5278 (CA)

Veterans Administration, Veterans Administra-
tion Data Processing Center, Austin, Texas,
Assistant Secretary Case No. 63-5277 (CA)

Community Services Administration and American
Federation of Government Employees (AFL-CIO),
Local 2677 (Dorsey, Arbitrator)

22

Page

449,
565

555

625

835

613

601

604

607

610

742



FLRC Number

75A-72

75A-73

715A-74

75A-75

75A-76

75A-78

75A-79

75A-82

75A-83

75A-84

Type

A/s

A/s

A/S

A/s

A/S

Als

Als

A/S

Case Title

Department of Housing and Urban Development,
Detroit Area Office, Detroit, Michigan,
Assistant Secretary Case No. 52-5817 (CA)

Veterans Administration, Veterans Administra-
tion Data Processing Center, Austin, Texas,
Assistant Secretary Case Nos. 63-5349 (CA)
and 63-5357 (CA)

National Archives and Records Service and
American Federation of Government Employees,
Local 2578 (Strongin, Arbitrator)

U.S. Department of the Interior, U.S. Geolog-

ical Survey, Mid-Continent Mapping Center,
A/SLMR No. 495

Arizona National Guard, Air National Guard,
Sky Harbor Airport, Phoenix, Arizona,
Assistant Secretary Case No. 72-4777

General Services Administration, Federal
Supply Service, Assistant Secretary Case
No. 22-5725 (CA)

New York Army and Air National Guard, Albany,
New York, A/SLMR No. 441

U.S. Air Force, Headquarters, 31lst Combat
Support Group (TAC), Homestead Air Force
Base, Florida, Assistant Secretary Case
No. 42-2649 (CA)

Veterans Administration Hospital, New Orleans,
Louisana, Assistant Secretary Case No. 64-2464
(cA)

Indiana Army Ammunition Plant, Charlestown,
Indiana and National Federation of Federal
Employees Local 1581 (Render, Arbitrator)

23

Page

676

584

679

694

628

784

748

752

632

777



FLRC Number

75A-86

75A-88

75A-89

75A-92

75A-94

75A-97

75A-99

75A-111

Type

A/S

Als

A/s

A/s

ARB

A/s

NEG

Case Title

Department of the Army, Picatinny Arsenal,
Dover, New Jersey, A/SIMR No. 532

Department of the Navy and U.S. Civil Service
Commission and Federal Employees Metal Trades

Council, Long Beach, California, A/SLMR
No. 529

Department of the Air Force, 4392d Aerospace
Support Group, Vandenberg Air Force Base,
California, A/SLMR No. 537

Veterans Administration Center, Bath, New
York, Assistant Secretary Case No. 35-3253

American Federation of Government Employees,
AFL-CIO, Local 1345 and Army and Air Force
Exchange Services, Ft. Carson, Colorado
(Rentfro, Arbitrator)

Federal Employees Metal Trades Council of
Vallejo, California and Mare Island Naval
Shipyard

United States Department of Army, Headquarters,
Army Materiel Command, Alexandria, Virginia,
Assistant Secretary Case No. 22-5819

National Federation of Federal Employees Local

405 and U.S. Army Troop Support Command, St.
Louis, Missouri

24

Page

760

763

756

710

With-

drawn

839

861

817



APPEALS DECISIONS BY AGENCIES

January 1, 1975 through December 31, 1975

25






APPEALS DECISIONS BY AGENCIES

Agency

Aberdeen Proving Ground,
Aberdeen, Maryland

—- Defense Property Disposal Office

Aeronautical Depot, Maintenance Center,
Corpus Christi, Texas

Agricultural Marketing Service

-= Grain Division, Louisiana Commodity
Inspection and Grain Inspection
Branches, New Orleans

—— Tobacco Division

Agricultural Research Service

—-— Eastern Region Research Center,
Philadelphia, Pennsylvania

== Plum Island Animal Disease Center

Agricultural Stabilization and
Conservation Service, Iowa State
Office

Agriculture, Dept. of

-- Agricultural Marketing Service

27

FLRC Number

74A-46

74A-22

74A-74

74A-75
75A-6

74A-31

74A-32

75A-65

75A-20

74A-73

74A-86

Page

188

787

149

405
665

247
138

835

445

270

215



Agency FLRC Number Page

—- Grain Division, Louisiana
Commodity Inspection and Grain

Inspection Branches, New Orleans 74A-75 405

75A-6 665

-- Tobacco Division 74A-31 247

74A-32 138

-—- Agricultural Research Service 75A-65 835
-- Eastern Regional Research

Center, Philadelphia, Pennsylvania 75A-20 445

-- Plum Island Animal Disease Center 74A-73 270

Agricultural Stabilization and
Conservation Service, Iowa State

Office 74A-86 215

--— Animal and Plant Health Inspection
Service 73A-36 324

-- Farmers Home Administration, Little
Rock, Arkansas 75A-62 449,
565

-- Office of Automated Data Systems,
St. Louis and Kansas City, Missouri 74A-96 371

Office of Investigation, Temple,
Texas 74A-83 113

Air Force, Dept. of

—-- Blaine Air Force Station,

Washington 74A-33 75
-- Davis-Monthan Air Force Base,

Arizona 74A-92 305
-- 416th Combat Support Group (SAC),

Griffiss Air Force Base, New York 75A-45 822
-=- 31st Combat Support Group (TAC),

Homestead Air Force Base, Florida 75A-51 526

75A-82 752

28



Agency FLRC Number Page
-- K. I. Sawyer Air Force Base,

Michigan 75A-55 552
-- Keesler Air Force Base, Mississippi 74A-66 735

—- Keesler Technical Training
Center 74A-84 212

-- Kingsley Field, Klamath Falls,
Oregon 74A-82 154

-- Sacramento Air Logistics Center,
McClellan Air Force Base, California 75A-34 262

-- National Guard Bureau

—- Arizona National Guard, Sky Harbor

Airport, Phoenix, Arizona 74A-78 151
75A-76 628
-- Illinois Army National Guard 74A-101 198
-- New Jersey National Guard, Trenton,
New Jersey 73A-59 284
—- New York Army and Air National
Guard, Albany, New York 75A-79 748
-- Tennessee Army National Guard 75A-16 175

-~ Warner Robins Air Materiel Area,
Robins Air Force Base, Georgia 74A-8 178

—- 4392d Aerospace Support Group,
Vandenberg Air Force Base,

California T4A=77 491
75A-89 756
-- Westover Air Force Base,
Massachusetts 75A-24 315
-- 2750th Air Base Wing, Wright-
Patterson Air Force Base, Ohio 75A-40 587
Animal and Plant Health Inspection Service 73A-36 324

Army, Dept. of

29



Army

Agency

Aberdeen Proving Ground, Aberdeen,
Maryland

-- Defense Property Disposal Office

Aeronautical Depot, Maintenance
Center, Corpus Christi, Texas

Army Materiel Command

—- Alexandria, Virginia

-- Tooele Army Depot, Tooele, Utah
Indiana Army Ammunition Plant,
Charlestown, Indiana

Natick Laboratories, Massachusetts

National Guard Bureau

——- Arizona National Guard, Skv Harbor

Airport, Phoenix, Arizona

—- Illinois Army National Guard

-- New Jersey National Guard, Trenton,

New Jersey

-- New York Army and Air Natiomnal
Guard, Albany, New York

—— Tennessee Army National Guard

Picatinny Arsenal, Dover, New Jersey

Topographic Center, Providence
Office, Rhode Island

Troop Support Command, St. Louis,
Missouri

and Air Force Exchange Service

30

FLRC Number

74A-46

74A-22

T4A-74

75A-99
T4A-47
74A-90
75A-84

74A-69

74A-78
75A-76

74A-101

73A-59

75A-79
75A-16
74A-70
75A-86

T4A-44
75A-10

75A-111

Page

188

787

149

861

128

256
777

143

151
628

198

284

748
175
146
760

203
133

817



Agency FLRC Number Page

-— MacDill Air Force Base Exchange,
MacDill Air Force Base, Florida 75A-61 831

-- Ohio Valley Exchange Region 75A-35 514

Army Materiel Command
-- Alexandria, Virginia 75A-99 861

-- Tooele Army Depot, Tooele, Utah T4A-47 128

Army National Guard

— Tllinois 74A-101 198

—-- New York 75A-79 748

-~ Tennessee 75A-16 175
B

Baltimore Naval Plant Representative
Office, Baltimore, Maryland 75A-59 529

Blaine Air Force Station,

Washington 74A-33 75

Bureau of Prisons 74A=-24 352
C

Charleston Naval Shipyard, Charleston,

South Carolina 75A-7 415

Civil Service Commission 75A-88 763

Commerce, Dept. of

31



Agency

National Oceanic and Atmospheric
Administration

-- National Ocean Survey

—— National Weather Service

Patent and Trademark Office,
Washington, D.C.

U.S. Merchant Marine Academy

Community Services Administration

Crane Naval Ammunition Depot, Crane,
Indiana

Customs Service

Davis-Monthan Air Force Base, Arizona

Defense, Dept. of

Army and Air Force Exchange Service

—— MacDill Air Force Base Exchange,
MacDill Air Force Base, Florida

-— Ohio Valley Exchange Region
Defense Mapping Agency, Topographic

Center, Providence Office, Rhode
Island \

Defense Supply Agency

32

FLRC Number

74A-36
74A-16
74A-20
75A-30
75A-63
75A-13
75A-60
74A-29

75A-438
75A-71

74A-19

T4A-72

74A-92

75A-61

75A-35

T4A-44
75A-10

Page

100
433
91
713
555
635
598
720

542
742

120

110

305

831

514

203
133



Agency

~- Defense Contract Administration
Services Region (DCASR), Cleveland,
Ohio, Defense Contract Administra-
tion Services Offices (DCASO's),
Akron, Ohio, and Columbus, Ohio

-- Defense General Supply Center,

Richmond, Virginia

-- Defense Property Disposal Office,
Aberdeen Proving Ground, Aberdeen,
Maryland

—-- National Guard Bureau

-- Arizona National Guard, Sky Harbor

Airport, Phoenix, Arizona

-— Illinois Army National Guard

-—- New Jersey National Guard,
Trenton, New Jersey

—— New York Army and Air National
Guard, Albany, New York

—-- Tennessee Army National Guard
-- State of New Jersey, New Jersey

National Guard, Trenton, New Jersey

Defense Mapping Agency, Topographic
Center, Providence Office, Rhode Island

Defense Supply Agency

—- Defense Contract Administration
Services Region (DCASR), Cleveland,
Ohio, Defense Contract Administration
Services Offices (DCASO's), Akron,
Ohio, and Columbus, Ohio

-- Defense General Supply Center,
Richmond, Virginia

33

FLRC Number

74A-41

74A-89
74A-99

74A-22

74A-78
75A-76
74A-101

73A-59

75A-79

75A-16

73A-59

T4A-44
75A-10

74A-41

74A-89
74A-99

Page

501

131
308

787

151
628
198

284

748

175

284

203
133

501

131
308



Agency

Defense Property Disposal Office,
Aberdeen Proving Ground, Aberdeen,
Maryland

Energy Research and Development Admin-
istration, Los Alamos Area Office

F

Fallon Naval Air Station, Fallon, Nevada

Farmers Home Administration, Little

Rock,

Arkansas

Federal Aviation Administration

Aeronautical Center, Oklahoma City,
Oklahoma

Birmingham Municipal Airport,
Birmingham, Alabama

Dallas-Fort Worth International
Airport, Texas

Des Moines Air Terminal, Des Moines,
Towa

Des Moines, Iowa, Municipal Airport
Eastern Region, Airway Facilities
Division

Fort Worth Air Route Traffic Control

Center

Portland, Maine, Air Traffic Control
Tower

Portland, Oregon Airport

34

FLRC Number

74A-22

74A-30

74A-80

75A-62

74A-38

75A-15

74A-88

75A-54

75A-66

75A-50

75A-31

74A-15

75A-9

Page

787

296

697

449,

565

475

466

451

470

613

547

857

703
461



Agency FLRC Number Page

-- Southwest Region, Tulsa Airway

Facilities Sector, Tulsa, Oklahoma 74A-28 235
Federal Deposit Insurance Corporation 74A-97 80
75A-39 518

Federal Highway Administration

-- Region 10, Vancouver, Washington 75A-3 312

Federal Prison Industries, Inc.

-- Washington, D.C. 74A-24 352

Federal Supply Service 75A-78 784

General Services Administration

—- Federal Supply Service 75A-78 784
== National Archives and Records

Service 75A-74 679

-- Region 3, Baltimore, Maryland 74A-48 396

74A-63 439

75A-28 668

== Region 9, San Francisco, California 74A-9 228

Geological Survey, Mid-Continent Mapping
Center 75A-49 318
75A-75 694

Griffiss Air Force Base, 416th Combat
Support Group (SAC), New York 75A-45 822

35



Agency

Health, Education, and Welfare, Dept. of
-- Social Security Administration

—- Albuquerque Data Operations
Center, Albuquerque, New Mexico

—— Bureau of Retirement and Survivors
Insurance

-- Chicago, Illinois

—-- Mid-America Program Center,
Kansas City, Missouri

-- Kansas City Payment Center
-- Grand Rapids, Michigan

—-- Baltimore, Maryland

Homestead Air Force Base, 31lst Combat
Support Group (TAC), Homestead, Florida

Housing and Urban Development, Dept. of

~— Detroit Area Office, Detroit,
Michigan

Immigration and Naturalization Service

Indiana Army Ammunition Plant, Charlestown,
Indiana

Interior, Dept. of

36

FLRC Number

75A-18

75A-17

75A-8
74A-53
75A-19

74A-51

75A-51
75A-82

75A-72

74A-13

74A-90
75A-84

Page

430

421

276
157
841

728

526
752

676

380

256
777



Agency

-- Geological Survey, Mid-Continent
Mapping Center

Internal Revenue Service

~- Los Angeles District, Los Angeles,
California

-- Ogden Service Center, Ogden, Utah

-- Omaha District Office, Omaha,
Nebraska

-- Southeast Service Center, Chamblee,

Georgia

Jacksonville Naval Rework Facility,
Jacksonville, Florida

Justice, Dept. of
—— Bureau of Prisons

-- Federal Prison Industries, Inc.,
Washington, D.C.

-— Immigration and Naturalization
Service

K. I. Sawyer Air Force Base, Michigan

Keesler Air Force Base, Mississippi

-- Keesler Technical Training Center

Kingsley Field, Klamath Falls, Oregon

37

FLRC Number

75A-49
75A-75

75A-38

75A-56

75A-43

75A-1

73A-46

T4A-24

T4A-24

74A-13

75A-55

74A-66

74A-84

74A-82

Page

318
694

488

650

591

264

657

352

352

380

552

735

212

154



Agency

Labor, Dept. of

-— Labor Management Services
Administration

—-- Washington, D.C.

Labor Management Services Administration

Long Beach Naval Shipyard, Long Beach,
California

Louisville Naval Ordnance Station,
Louisville, Kentucky

Lyndon B. Johnson Space Center,
Houston, Texas

M

MacDill Air Force Base, Florida, Army and
Air Force Exchange Service, MacDill Air
Force Base Exchange

Mare Island Naval Shipyard, Vallejo,
California

McClellan Air Force Base, Sacramento
Air Logistics Center, California

Memphis Naval Air Station, Millington,
Tennessee

Merchant Marine Academy

38

FLRC Number

75A-27
73A-56
75A-36

75A-27

74A-40
75A-88

74A-54

74A-95

75A-61

75A-97

75A-34

74A-104

75A-60

Page

810
279
569

810

83
763

686

617

831

839

262

483

598



Agency

Natick Laboratories, Massachusetts
National Aeronautics and Space
Administration
-- Lyndon B. Johnson Space Center,
Houston, Texas

National Archives and Records Service

National Guard Bureau
-— Arizona National Guard, Sky Harbor
Airport, Phoenix, Arizona
—— Illinois Army National Guard

-- New Jersey National Guard, Trenton,
New Jersey

-—- New York Army and Air National
Guard, Albany, New York

-- Tennessee Army National Guard
National Ocean Survey
National Oceanic and Atmospheric
Administration

—- National Ocean Survey

—-- National Weather Service

National Science Foundation
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FLRC Number

74A-69

74A-95

75A-74

74A-78
75A~-76

74A-101

73A-59

75A-79

75A-16

74A-36

74A-36

74A-16
74A-20
75A-30
75A-63

75A-37

Page

143

617

679

151
628

198

284

748

175

100

100

433

91
713
555

201



Agency

Navy, Dept. of

Charleston Naval Shipyard,
Charleston, South Carolina

Crane Naval Ammunition Depot, Crane,
Indiana

Long Beach Naval Shipyard, Long
Beach, California
Mare Island Naval Shipyard, Vallejo,

California

Memphis Naval Air Station,
Millington, Tennessee

Naval Air Station, Fallon, Nevada

Naval Ammunitio» Depot, Crane,
Indiana

Naval Ordnance Station, Louisville,
Kentucky

Naval Plant Representative Office,
Baltimore, Maryland

Naval Rework Facility, Naval Air
Station, Jacksonville, Florida

Norfolk Naval Shipyard, Norfolk,
Virginia

Pearl Harbor Naval Shipyard,
Honolulu, Hawaii

Puget Sound Naval Shipyard,
Bremerton, Washington

Norfolk Naval Shipyard, Norfolk,
Virginia

40

FLRC Number

75A-7

74A-19

74A-40
75A-88

75A-97

74A-104

74A-80

74A-19

74A-54

75A-59

73A-46

74A-85

74A-87
75A-11
75A-12
75A-57

75A-47

74A-85

Page

415

120

83
763

839

483

697

120

686

529

657

508

219
136
375
595

522

508



Agency FLRC Number Page

0
Office of Economic Opportunity
-- Region V, Chicago, Illinois 75A-29 538
—-- Region VII, Kansas City, Missouri 74A-102 533
-- Region IX, San Francisco,
California 74A-91 222
-- Washington, D.C. T4A-4 559
74A-50 87
74A-57 562
74A-59 171
74A-76 409
74A-94 367
75A-23 850
75A-26 578
P-Q
Patent and Trademark Office 75A-13 635
Pearl Harbor Naval Shipyard, Honolulu,
Hawaii 74A-87 219
75A-11 136
75A~-12 375
75A-57 595
Picatinny Arsenal, Dover, New Jersey 74A-70 146
75A-86 760
Puget Sound Naval Shipyard, Bremerton,
Washington 75A-47 522
R
Robins Air Force Base, Warner Robins
Air Materiel Area, Georgia 74A-8 178

41



Agency

Small Business Administration

-- Washington, D.C.

Securities and Exchange Commission

Social Security Administration

-- Albuquerque Data Operations Center,

Albuquerque, New Mexico

—— Bureau of Retirement and Survivors

Insurance
-~ Chicago, Illinois

—— Mid-America Program Center,
Kansas City, Missouri

-- Kansas City Payment Center
-- Grand Rapids, Michigan

—- Baltimore, Maryland

Topographic Center, Providence Office,
Rhode Island

Transportation, Dept. of
—— Federal Aviation Administration

-- Aeronautical Center, Oklahoma
City, Oklahoma

-- Birmingham Municipal Airport,
Birmingham, Alabama

42

FLRC Number

73A-4

74A-98

75A-18

75A-17

75A-8
74A-53
75A-19

74A-51

T4A-44
75A-10

74A-38

75A-15

Page

267

225

430

421

276
157
841

728

203
133

475

466



Agency

Dallas-Fort Worth International
Airport, Texas

Des Moines Air Terminal, Des
Moines, Iowa

Des Moines, Iowa, Municipal
Airport

Eastern Region, Airway Facilities
Division

Fort Worth Air Route Traffic
Control Center

Portland, Maine, Air Traffic
Control Tower

Portland, Oregon Airport
Southwest Region, Tulsa Airway

Facilities Sector, Tulsa,
Oklahoma

Federal Highway Administration

Region 10, Vancouver, Washington

Treasury, Dept. of

-- Internal Revenue Service

Los Angeles District, Los
Angeles, California

Ogden Service Center, Ogden,
Utah

Omaha District Office, Omaha,

Nebraska

Southeast Service Center,
Chamblee, Georgia

Treasury Disbursing Center,
Austin, Texas

43

FLRC Number

74A-88

75A-54

75A-66

75A-50

75A-31

74A-15

75A-9

74A-28

75A-3

75A-38

75A-56

75A-43

75A-1

74A-65

Page

451

470

613

547

857

703

461

235

312

488

650

591

264

116



Agency

-- U.S. Customs Service

Troop Support Command, St. Louis,
Missouri

U.S. Customs Service

U.S. Merchant Marine Academy

Vandenberg Air Force Base, 4392d
Aerospace Support Group, California

Veterans Administration

—-— Veterans Administration Center,
Bath, New York

-- Veterans Administration Data
Processing Center, Austin, Texas

—- Veterans Administration Hospital
—-— Denver, Colorado
-- Montrose, New York

-- New Orleans, Louisiana

-- Palo Alto, California

Pittsburgh, Pennsylvania (Leech
Farm Road)

44

FLRC Number

74A-72

75A-111

74A-72

75A-60

714A-77
75A-89

73A-9

75A-92

75A-67
75A-68
75A-69
75A-70
75A-73

74A-67
75A-5

75A-64
75A-83

74A-103

75A-58

Page

110

817

110

598

491
756

160

710

601
604
607
610
584

767
259

625
632

107

377




Agency FLRC Number Page

-- Pittsburgh, Pennsylvania
(University Drive) 75A-21 573

W-X-Y-Z
Westover Air Force Base, Massachusetts 75A-24 315

Wright-Patterson Air Force Base, 2750th
Air Base Wing, Ohio 75A-40 587

45







APPEALS DECISIONS BY LABOR ORGANIZATIONS

January 1, 1975 through December 31, 1975

47






APPEALS DECISIONS BY LABOR ORGANIZATIONS

Labor Organization

A-B-C-DE-F-6-H

American Federation of Government
Employees, AFL-CIO

Council of Customs Locals

-- Locals 2652, 2768, 2899

Council of Locals 1497 and 2165

Council of Prison Locals

Council of Veterans Administration

Locals

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

12

63

225

987

1331

1336

1395

1415

1497

1841

1857

1884

49

FLRC Number

T4A-72
74A-48

T4A-24

73A-9

73A-56
75A-36

74A-33
75A-86

74A-8
74A-60

75A-20

74A-53
75A-8

75A-17
74A-19
74A-48
74A-80
75A-34

T4A-44
75A-10

Page

110
396

352

160

279
569

75
760

178
207

445

157
276

421
120
396
697
262

203
133



Labor Organization

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

Local

1923
1940
2028

2047

2110
2118
2151
2163
2165
2202
2241
2284
2396
2424
2440
2456
2476
2530
2532
2578
2612
2624
2640
2649

2652

50

FLRC Number

74A-51
74A-73
75A-21

74A-89
74A-99

74A-103
74A-30
75A-28
74A-9
74A-48
75A-38
74A-67
74A-95
74A-9
74A-9
75A-5
74A-63
74A-16
74A-9
73A-4
75A-74
75A-45
75A-61
74A-36
74A-29

74A-72

Page

728
270
573

131
308

107
296
668
228
396
488
767
617
228
228
259
439
433
228
267
679
822
831
100
720

110




Labor Organization FLRC Number Page
Local 2677 74A-4 559
74A-50 87
74A-57 562
74A-76 409
74A-94 367
75A-23 850
75A-26 578
75A-71 742
Local 2691 74A-102 533
Local 2768 74A-72 110
Local 2781 75A-35 514
Local 2816 75A-29 538
Local 2899 T4A-72 110
Local 3009 74A-91 222
Local 3046 74A-78 151
75A-76 628
Local 3157 74A-75 405
75A-6 665
Local 3272 75A-19 841
Local 3403 75A-37 201
Local 3426 74A-41 501
Local 3488 74A-97 80
75A-39 518
National Border Patrol Council 74A-13 380
National Council of CSA Locals 75A-48 542
National Council of Immigration and
Naturalization Service Locals 74A-13 380
National Council of OEO Locals 74A-59 171
74A-94 367
74A-102 533
National Council of Social Security
Payment Center Locals, Local 1395 75A-17 421

51



Labor Organization

—— National Joint Council of Food
Inspection Locals

American Nurses Association

—- Pennsylvania Nurses Association

Arkansas Association of FmHA Clerks

Association of Civilian Technicians

-

International Association of Fire
Fighters, AFL-CIO

-- Local F-176
-- Local F-185

International Association of Machinists
and Aerospace Workers, AFL-CIO

Local Lodge 830

-- Local Lodge 2266

Local Lodge 2331

-- Local Lodge 2424

International Brotherhood of Electrical
Workers, AFL-CIO

-- Local 574

International Federation of Federal
Police

52

FLRC Number

73A-36

73A-9

75A-58

75A-62

75A-79

73A-9
74A-92

75A-24

74A-54
74A-28
75A-40

T4A-22
74A-46

73A-9

75A-47

74A-9

Page

324

160

377

449,
565

748

160
305

315

686
235
587

787
188

160

522

228




Labor Organization FLRC Number Page

Laborers International Union of North
America, AFL-CIO 73A-9 160
M

Metal Trades Council, AFL-CIO

-- Charleston, South Carolina 75A-7 415.
-- Honolulu, Hawaii 74A-87 219
75A-11 136
75A-12 375
75A-57 595
-~ Long Beach, California 74A-40 83
75A-88 763
-- Tidewater, Virginia 74A-85 508
-- Vallejo, California 75A-97 839
N-0

National Alliance of Postal and Federal
Employees 73A-9 160

National Army and Air Technicians
Association, I.U.E., AFL-CIO
-- Local 375 73A-59 284

National Association of Air Traffic
Specialists 75A-66 613

National Association of Government
Employees 73A-9 160

~- Central Region Council of National
Weather Service Locals 74A-16 433

53



Labor Organization FLRC Number Page

-- Eastern Region Council of National

Weather Service Locals 75A-30 713
75A-63 555

-- Local R1-34 74A-69 143
-- Local R2-10R 75A-50 547
-- Local R5-65 74A-104 483
-- Local R5-82 73A-46 657
-- Local R5-108 75A-16 175
-- Local R8-14 74A-38 475

National Weather Service Regional
Councils and Locals 74A-20 91

National Federation of Federal

Employees 73A-9 160
-= Local 73 74A-41 501
-- Local 143 75A~-19 841
-- Local 169 75A-64 625

75A-83 632
-— Local 405 75A-52 321
75A-111 817
-— Local 491 75A-92 710
~-- Local 704 74A-82 154
-- Local 823 74A-86 215
—- Local 862 74A-47 128
-- Local 943 74A-66 735
74A-84 212
—- Local 1001 74A-77 491
75A-89 756
—— Local 1042 75A~-18 430
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Labor Organization FLRC Number Page

-- Local 1084 75A-49 318
75A-75 694
-- Local 1119 75A-5 259
—— Local 1167 75A-51 526
75A-82 752
-- Local 1256 75A-55 552
-- Local 1332 75A-99 861
— Local 1348 75A-3 312
-- Local 1375 74A-83 113
—— Local 1437 74A-70 146
—-- Local 1552 75A-65 835
—— Local 1555 74A-31 247
74A-32 138
—- Local 1581 74A-90 256
75A-84 777
—- Local 1624 75A-59 529
—— Local 1633 74A-96 371
—— Local 1642 75A-78 784
—— Local 1655 74A-101 198
—— Local 1745 74A-65 116
75A-67 601
75A-68 604
75A-69 607
75A-70 610
75A-73 584
—— Local 1804 75A-72 676

National Marine Engineers Beneficial
Association 75A-9 461

National Treasury Employees Union
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Labor Organization FLRC Number Page

-- Chapter 3 75A-43 591
-- Chapter 47 74A-100 104
—-- Chapter 67 75A-56 650
~- Chapter 70 75A-1 264
National Union of Compliance Officers 75A-27 810
P-Q-R
Patent Office Professional Association 75A-13 635
Pennsylvania Nurses Association, ANA 75A-58 377

Professional Air Traffic Controllers
Organization, AFL-CIO

-- Birmingham, Alabama 75A-15 466
-- Des Moines, Iowa 75A-54 470
-- Fort Worth, Texas 74A-88 451
75A-31 857
-- Portland, Maine 74A-15 703
-- Portland, Oregon 75A-9 461
ST

Service Employees International

Union, AFL-CIO 73A-9 160
U

United Brotherhood of Carpenters and
Joiners of America, AFL-CIO 73A-9 160

56




Labor Organization FLRC Number Page

V-H-X-Y-Z

Veterans Administration Independent
Service Employees Union 73A-9 160
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APPEALS DECISIONS BY INDIVIDUALS

January 1, 1975 through December 31, 1975
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APPEALS DECISIONS BY INDIVIDUALS

Individuals FLRC Number Page
-- Borenstein, Sol 74A-100 104
-- Estes, Shelton M. 75A-52 321
-- Fox, Rheamarie M. 74A-98 225
-- Paquette, Donald R. 75A-60 598
-- Rivera, Francisco 74A-74 149
-- Scaggs, Lewis M. 74A-60 207
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INTERPRETATIONS AND POLICY STATEMENTS
BY DOCKET NUMBERS AND SUBJECTS

January 1, 1975 through December 31, 1975
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INTERPRETATIONS AND POLICY STATEMENTS
BY
DOCKET NUMBERS AND SUBJECTS

FLRC Number Subject Page
73P-1 Negotiability Determinations of 867
the Assistant Secretary in the
Context of Unfair Labor Practice
Proceedings
75P-1 Use of Official Time 874
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SELECTED INFORMATION ANNOUNCEMENT
BY DATE AND SUBJECT

January 1, 1975 through December 31, 1975
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SELECTED INFORMATION ANNOUNCEMENT
BY DATE AND SUBJECT

Date of Issuance Subject Page

September 24, 1975 Revision of Council rules. 887
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PART II.

TEXTS OF DECISIONS AND INTERPRETATIONS

January 1, 1975 through December 31, 1975
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APPEALS DECISIONS

January 1, 1975 through December 31, 1975
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FLRC NO. 74A-33

Local 63, American Federation of Government Employees, AFL-CIO, and
Blaine Air Force Station, Blaine, Washington. The negotiability
dispute in this case involved the union proposal which would prevent
the filling of any vacancy on a permanent basis, when a formal
grievance is filed under the agency grievance procedure, until the
grievance is finally resolved or until an employee has exercised any

of his statutory or mandatory placement rights, whichever first
occurs.

Council action (January 8, 1975). The Council held that the disputed
provision would so unreasonably delay the exercise of management's
reserved authority to take personnel actions on a permanent basis
under section 12(b) (2) of the Order as in effect to negate that

authority. Accordingly, the Council sustained the agency head deter-
mination that the proposal is nonnegotiable.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Local 63, American Federation of
Government Employees, AFL-CIO

and FLRC No. 74A-33

Blaine Air Force Station, Blaine,
Washington

DECISION ON NEGOTIABILITY ISSUE

Background of Case

Local 63, American Federation of Government Employees, AFL-CIO (AFGE), is
the exclusive bargaining representative of an activity-wide unit of all
nonsupervisory civilian employees at the Blaine Air Force Station, Blaine,
Washington. Blaine AFS is located in Washington State some six miles
south of the Canadian border and 130 miles north of the nearest major
metropolitan area of Seattle, Washington. McChord Air Force Base, which
is located some 160 miles from Blaine AFS, provides civilian personnel

administration services to Blaine AFS pursuant to a servicing arrangement
between the two activities.

The employees in the unit at Blaine AFS for which AFGE Local 63 holds
exclusive recognition are assigned to the 757th Radar Squadron. The unit
encompasses 29 positions, including 16 different Classification Act and
wage grade job series, requiring a wide variety of skills and experience.
Ten of these positions are one-of-a-kind positions within the unit; for
example, there is one electrician, one boiler plant equipment mechanic,
one water treatment operator, one air conditioning equipment mechanic,
and one cook, among others. The 757th Radar Squadron performs a vital
aerospace defense function on a continuous basis, 24 hours per day, seven

days per week. No other civilian employees (except supervisors) are
located at Blaine AFS.

Following negotiations, .the local parties reached an agreement covering
the employees in the bargaining unit. However, upon review, the Aerospace
Defense Command of the Department of the Air Force disapproved as nonne-

gotiable the following underscored sentence in Section 7, Article XVIII,
Promotions:

Disputes arising out-of the rating or ranking of an employee under
the promotion plan shall be processed in accordance with the Air
Force grievance procedure. When a formal grievance is filed, the
vacancy will not be filled on a permanent basis until final resolu-
tion of the grievance, or until an employee exercises any statutory
or mandatory placement rights he might have, whichever occurs first.
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Upon referral, the Department of Defense upheld the position of the
Aerospace Defense Command, principally on the ground that the disputed
sentence violates section 12(b)(2) of the order.t/ AFGE appealed to
the Council, disagreeing with the agency determination;g and the
agency filed a statement of position in support of its determination.

Opinion

The issue ‘presented is whether the subject provision which would restrict
the filling of a vacancy on a permanent basis, when a formal grievance
is filed under the agency grievance procedure, violates reserved manage-

ment authority under section 12(b)(2) of the Order and is therefore
nonnegotiable.

Section 12(b) (2) provides as follows:

Sec. 12. Basic provisions of agreements. Each agreement between

an agency and a labor organization is subject to the following
requirements --

(b) management officials of the agency retain the right, in
accordance with applicable laws and regulations --

(2) to hire, promote, transfer, assign, and retain employees in
positions within the agency, and to suspend, demote, discharge, or
take other disciplinary action against employees;

The requirements of this section shall be expressly stated in the
initial or basic agreement and apply to all supplemental, imple-

menting, subsidiary, or informal agreements between the agency and
the organization.

1/ The agency head also asserted that the sentence in question violated
section 12(b) (4) of the Order. 1In view of our decision herein, we find

it unnecessary to pass upon the applicability of section 12(b) (4) to the
subject provision.

2/ 1In its appeal, AFGE also requested (1) that the case be referred to
a "factfinding hearing"; and (2) that portions of the agency head deter-
mination be stricken. However, as to (1), no persuasive reason was
advanced for any hearing in the instant case. And, as to (2), the ques-
tioned portions of the agency head determination were not relied upon by
the Council in reaching its decision in this case. For these reasons,
and apart from other considerations, the union's requests are denied.
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As already mentioned, the disputed provision would prevent the filling of
any vacancy on a permanent basis, when a formal grievance is filed under
the agency grievance procedure, until the grievance is finally resolved
or until an employee has exercised any of his statutory or mandatory
placement rights, whichever first occurs.

The agency determined that, under the circumstances here involved, the
subject provision would so interfere with, impede, and unreasonably delay
the filling of a vacancy as effectively to deny management's right under
12(b)(2) to hire, promote, transfer, or assign an employee into the
position on a permanent basis. However, AFGE argues that the provision
merely establishes a procedure which management will observe in exercising
its 12(b) (2) rights, which is negotiable under the Order. We cannot agree
with the union's position.

The Council considered a related question in the VA Research Hospital
case.3 There, the union proposed that the first-line selecting official
notify the union of a promotion selection, and that the union then be
permitted, within a brief period (completion of the union steward's second
tour of duty after receipt of notice of the proposed selection), to obtain
higher level management review before the promotion was effected. In
rejecting the agency's contention that the proposal violated section

12(b) (2) of the Order, the Council stated (at p. 3 of its decision):

Section 12(b) (2) dictates that in every labor agreement management
officials retain their existing authority to take certain personnel
actions, i.e., to hire, promote, etc. The emphasis is on the
reservation of management authority to decide and act on these
matters, and the clear import is that no right accorded to unions
under the Order may be permitted to interfere with that authority.
However, there is no. implication that such reservation of decision
making and action authority is intended to bar negotiations of
procedures, to the extent consonant with law and regulations, which
management will observe in reaching the decision or taking the

action involved, provided that such procedures do not have the effect
of negating the authority reserved.

Here, the union's proposal would establish procedures whereby higher
level management review of a selection for promotion may be obtained
before the promotion is consummated. The proposal does not require
management to negotiate a promotion selection or to secure union
consent to the decision. Nor does it appear that the procedure
proposed would unreasonably delay or impede promotion selections so

as to, in effect, deny the right to promote reserved to management
by section 12(b)(2). [Emphasis added.]

Unlike in-the VA Research Hopital case, the disputed provision in the
instant case, in our opinion, would so unreasonably delay the exercise

of management's reserved authority under section 12(b)(2) as in effect
to negate that authority.

2/ Veterans Administration Independent Service Employees Union and Veteran:

Administration Research Hospital, Chicago, Illinois, FLRC No. 71A-31
(November 22, 1972), Report No. 21.
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More particularly in the above regard, it is clear from the express
language employed in 12(b)(2) that management's reserved authority under
that section extends to the right to take personnel actions on a permanent
basis, viz., to hire, promote, transfer, assign, etc. Further, as
emphasized in the VA Research Hospital decision, this authority includes

the right of management to accomplish such personnel actions promptly, or,
stated otherwise, without unreasonable delay.

Under the disputed provision in the present case, management would be
prevented from taking any personnel actions to fill a vacancy at the
activity on a permanent basis if a formal grievance is filed, until the
agency grievance procedure is completely exhausted (unless an employee
has previously exercised any statutory or mandatory placement rights).
Under this provision, unlike that in the VA Research Hospital case, no
precise and readily definable limitation is established before the
personnel actions may be effected by the agency. Moreover, while
temporary expedients might be available, the potential delay in filling
the vacancy on a permanent basis in the present case, unlike that in

VA Research Hospital, would in all likelihood extend for a period of
months as demonstrated by past e7perience in processing grievances under
the agency grievance procedure.ﬁ. Such delay is plainly unreasonable
and renders the procedure sought to be adopted in the disputed provision

violative of management's reserved authority under section 12(b)(2) of
the Order.

Accordingly, we sustain the agency's determination as to the nonnegotiability

of the second sentence of Section 7, Article XVIII, in the local agreement.
Conclusion

For the reasons discussed above and pursuant to section 2411.27 of the

Council's Rules and Regulations, we find that the agency head's deter-

mination as to the nonnegotiability of the second sentence of Section 7,
Article XVIII, of the local agreement was valid and must be sustained.

4 /

‘Henry B, frazier III
Executive/ Director

By the Council.

Issued: January 8, 1975

4/ According to the uncontroverted statement of the agency, grievances
involving merit promotions, which were filed under the Air Force grievance
procedure (AFR 40-771) during a representative period in fiscal year 1974,
required an average of some four months before the final Air Force decision
was rendered, because of "due process features" of the grievance procedure.
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FLRC NO. 74A-97

Federal Deposit Insurance Corporation, A/SLMR No. 459. The agency
appealed to the Council from the Assistant Secretary's decision
insofar as he found that a unit of bank examiners was appropriate
for the purpose of exclusive recognition and from his direction of
an election in that unit (which election is still pending). The

agency also requested a stay pending Council determination of its
appeal.

Council action (January 14, 1975). The Council, pursuant to section
2411.41 of its rules (5 CFR 2411.41), denied review of the agency's
interlocutory appeal, without prejudice to the renewal by the agency
of its contentions in a petition duly filed with the Council after

a final decision on the entire case by the Assistant Secretary; the
Council likewise denied the agency's request for a stay. As pertains
to the agency's request in its appeal that the Council revise its
rule proscribing interlocutory appeals in representation cases, the
Council advised the agency that it is currently undertaking a
reexamination of the rules and regulations pertaining to its review
functions under the Order (Council Information Announcement of
December 12, 1974), and stated that it would entertain the agency's
views on changing the rule involved during that reexamination.
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“, UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
0—’—; 1900 E STREET, N.W. + WASHINGTON, D.C. 20415

1ﬁ:;; January 14, 1975

Mr. John F. Betar

Administrative Counsel

Office of the General Counsel

Federal Deposit Insurance Corporation
550 17th Street, NW.

Washington, D.C. 20429

Re: Federal Deposit Insurance Corporation,
A/SIMR No. 459, FLRC No. 74A-97

Dear Mr. Betar:

Reference is made to your petition for review, and your request for

a stay of election pending a decision on your appeal, in the above-
entitled case.

In his decision, the Assistant Secretary found, among other things,
that a unit of bank examiners was appropriate for the purpose of
exclusive recognition and directed that an election be held in that

unit. No final disposition in the case has been rendered as pertains
to that unit.

Section 2411.41 of the Council's rules of procedure prohibits inter-
locutory appeals. That is, the Council will not consider a petition
for review of an Assistant Secretary's decision until a final decision
has been rendered on the entire proceeding before him. More particu-
larly, in a case such as here involved, the Council will entertain an
appeal only after a certification of representative or of the results
of the election has issued, or after other final disposition has been
made of the entire representation matter by the Assistant Secretary.*/

j/ While your petition for review requests the Council to revise its
policy with regard to interlocutory appeals in representation cases, you
are advised that the Council is currently undertaking a reexamination of
the rules and regulations pertaining to its review functions under the
Order (see the Council's Information Announcement of December 12, 1974,
a copy of which is enclosed for your convenience). Agencies and labor
organizations have been invited to submit recommendations for changes

in the Council's procedures. The Council will entertain your views on
changing the rule here involved during such reexamination.
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Since a final decision has not been rendered in the present case, the
Council has directed that your appeal be denied, without prejudice to

the renewal of your contentions in a petition duly filed with the Council
after a final decision in the entire case by the Assistant Secretary.
Your further request for a stay pending decision on your appeal is there-
fore likewise denied.

By the pouncil.

Sincerely,

Buil

. /
Henry Frazier II

Executi¥e Director

Enclosure

cc: A/SIMR
Dept. of Labor

Hyman L. Erdwein
AFGE
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FLRC No. 74A-40

Long Beach Naval Shipyard and Federal Employees Metal Trades Council (Steese,
Arbitrator). The issue submitted to the arbitrator in this case was whether
the facility had "just cause for withholding four hours of overtime pay and
issuing a reprimand for [the grievant's] alleged absence from the job site

« « « " The arbitrator determined that the grievant was entitled to the 4
hours of overtime pay which had been withheld; ordered the removal of the
reprimand from the grievant's record for being absent from the jobsite; and
directed that a reprimand be placed in the grievant's file for failure to
clock out properly. The union took exception to that portion of the arbi-
trator's award which directed that a reprimand be placed in the grievant's
file for a failure to clock our properly on the grounds that the arbitrator
exceeded his authority by deciding an issue which was not submitted to him.

Council action (January 15, 1975). The Council determined that the union's
exceptions were not supported by facts and circumstances which would warrant
review as required by section 2411.32 of the Council's rules of procedure

(5 CFR 2411.32). More particularly, the Council found under all the circum-
stances, including the testimony profferred by the parties concerning the
grievant's failure to clock out, that the arbitrator had a reasonable basis
to conclude that the grievant's conduct in the latter regard presented an
issue which necessarily arose from the particular question submitted to the
arbitrator for resolution, and was within the scope of his authority.
Accordingly, the Council denied the union's petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
1900 E STREET, NW. © WASHINGTON, 0.C. 20415
January 15, 1975

Mr. Russ Hatfield, President

Federal Emplovees Metal Trades
Council, Leong Beach--AFL-CIO

P.0. Box 20310

Long Beach, California 90801

Re: Long Beach Naval Shipyard and
Federal Employees Metal Trades
Council (Steese, Arbitrator),
FLRC No. 74A-40

Dear Mr. Hatfield:

The Council has carefully considered your petition for review of
an arbitrator's award filed in the above-entitled case.

As indicated in the award, the grievant in this case was issued a
reprimand and was refused pay for 4 hours at the appropriate over-
time rate on the basis that he had been absent from his jobsite
during the second half of the swing shift to which he had been
assigned. The question submitted to the arbitrator, by stipulation
of the parties, was whether the facility had ". . : just cause for
withholding four hours of overtime pay and issuing a reprimand for
[the grievant's] alleged absence from the job site . . . ." The
arbitrator heard conflicting testimony concerning the presence or
absence of the grievant at the jobsite, and whether the grievant
showed up at the end of his shift to pick up his timecard and clock
out. The arbitrator concluded, based on the testimony that grievant
had been present for the second half of the shift and was present at
quitting time, that the issue of 4 hours' pay should be resolved in
favor of the grievant. He found that grievant did not show up to
pick up his timecard and did not clock out that night and, therefore,
concluded that the grievant had failed to clock out in accordance
with the established procedure contained in the facility's regula-
tions. The arbitrator issued his award in which he answered the
question specifically submitted to arbitration in the negative,
determined that the grievant was entitled to the 4 hours of overtime
pay withheld, ordered the removal of the reprimand from the grievant's
record for being absent from the jobsite, and ordered that a reprimand
be placed in the grievant's file for failure to clock out properly.
The union takes exception to that portion of the arbitrator's award

which directs that a reprimand be placed in the grievant's file for a
failure to clock out properly.
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Under section 2411.32 of the Council's rules of procedure, review of
an arbitration award will be granted "only where it appears, based
upon the facts and circumstances described in the petition, that the
exceptions to the award present grounds that the award violates
applicable law, appropriate regulation, or the order, or other grounds
similar to those upon which challenges to arbitration awards are
sustained by courts in private-sector labor management relatiomns."

As indicated, the union excepts to that portion of the award which
directs that a letter of reprimand be placed in the grievant's file

for failure to clock out properly. In this regard, the union asserts
that the arbitrator went beyond the limits of the issue submitted by

the parties, concerning the grievant's alleged absence from the job-

site, by finding the grievant responsible for failing to clock out
properly, an issue which the facility had allegedly never considered as
the basis for disciplinary action in this case. Thus, the union contends,
the arbitrator exceeded the scope of his authority by going beyond the

issue agreed to by the parties and deciding an issue other than that
agreed upon by the parties.

The Council will grant a petition for review of an arbitration award
where it appears, based upon the facts and circumstances described in
the petition, that the arbitrator did not decide the question submitted
to arbitration and determined issues not included in the question
submitted to arbitration, thereby exceeding his authority. Small
Business Administration and American Federation of Government Employees,
Local 2532 (Kleeb, Arbitrator), FLRC No. 73A-44 (November 6, 1974),
Report No. 60. In that case the Council concluded that it was clear
that the arbitrator had answered the question at issue. In the present
case before us, there is no question that the arbitrator answered the
question at issue. Further, in our decision in FLRC No. 73A-44, the

Council reiterated a point which it had made earlier in FLRC No. 72A-3,:/
namely:

In addition to determining those issues specifically
included in the particular question submitted, the award
may extend to issues that necessarily arise therefrom.

It is significant in this regard that, while the grievant's alleged
absence from the jobsite was the specific issue submitted to the arbi-
trator, both parties proferred testimony at the arbitration hearing
concerning the grievant's failure to clock out, indicating that the
parties themselves considered this matter to be an important element in
the specific issue subject to the review of the arbitrator. Given these

*/ American Federation of Government Employees, Local 12 (AFGE) and

U.S. Depariment of Labor (Jaffee, Arbitrator), FLRC No. 72A-3 (July 31,
1973), Report No. 42.
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circumstances, the Council finds that the arbitrator was not without

a reasonable basis from which he could conclude that the grievant's
failure to clock out was an issue which necessarily arose from the
particular question submitted, and was, therefore, within the scope

of his authority in resolving that question and in fashioning the
remedy accordingly. We conclude, therefore, that the union's petition’
does not present the facts and circumstances necessary to support its
agssertion that the arbitrator exceeded the scope of his authority by
determining an issue not included in the question submitted to
arbitration.

Accordingly, the Council has denied review of the union's petition
because it fails to meet the requirements for review set forth in
section 2411.32 of its rules of procedure.

By the Council.

Sincerely,

Henry B. azier III 5

Executive Director

cc: A. DiPasquale
Navy
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FLRC No. 74A-50

Local 2677, National Council of OEO Locals, American Federation of
Government Employees, AFL-CIO and Office of Economic Opportunity, Assistant
Secretary Case Nos, 22-5178 (AP) and 22-5189 (AP). The Assistant Secretary
determined that two grievances which the union sought to arbitrate were not
subject to the arbitration procedure in the parties' existing agreement.

He found that the gravamen of the grievances involved the agency's failure
to post and fill certain vacancies. He concluded that the grievances were
outside the scope of the negotiated grievance procedure, reasoning that the
filling of vacancies is a right reserved to management under section 12(b)
of the Order and that such right is not subject to waiver through the
negotiation process. The union appealed to the Council alleging that the
Assistant Secretary's decision presents major policy issues.

Council action (January 15, 1975). The Council determined that the Assistant
Secretary's decision did not present major policy issues. The Council con-
cluded that the Assistant Secretary did not exceed the bounds of his authority
under section 13(d) of the Order when he determined that the grievances were
not subject to arbitration because the relief sought would contravene sec-
tion 12(b) of the Order which must be incorporated in every agreement. The
Council further determined that the petition neither alleged, nor did it
appear, that the Assistant Secretary's decision was arbitrary and capricious.
Accordingly, the Council denied review of the union's appeal pursuant to
section 2411.12 of the Council's rules of procedure (5 CFR 2411,12).
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 15, 1975

Mr. Clyde M. Webber

National President

American Federation of Government
Employees, AFL-CIO

1325 Massachusetts Avenue, NW.

Washington, D.C. 20005

Re: Local 2677, National Council of OEO Locals,
American Federation of Government Employees,
AFL-CI0O and Office of Economic Opportunity,
Assistant Secretary Case Nos. 22-5178(AP),
22-5189(AP), FLRC No. 74A-50

Dear Mr.. Webber:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case, and the
agency's opposition thereto.

The Assistant Secretary denied your request to reverse the Assistant
Regional Director's report and findings that two grievances (consoli-
dated for purposes of the report and findings), one filed by Local 2677
and the other filed by National Council of OEO Locals, were not subject
to the arbitration procedure in the existing agreement between the
union and the agency. According to the record, the grievances sought
to be arbitrated alleged that the agency had failed to post and fill

a number of vacant positions within the agency thereby violating

the following provision of the existing agreement:

Filling vacancies. The parties agree that all vacancies
will be posted, and that all vacancies in the competitive
service above the entry level will be filled with in-house
candidates, where possible with the exception of policy
and supervisory positions or when there is an emergency
which precludes use of the Merit Promotion system. When-
ever management determines such emergency exists, it will
notify the union of the reasons in advance . . . .

As a remedy the union requested that the "vacant positions be posted
for merit promotion within two weeks, and that selections be made and
person&el actions completed for theszs positions within five weeks from
today.
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The Assistant Secretary found that the gravamen of the grievances
involved the agency's failure to post and fill certain vacancies.
He further found that the filling of vacancies is a right clearly
reserved to management under section 12(b) of the Order and that
such right is not subject to waiver through the negotiation process.
Accordingly, he concluded that the subject grievances, which sought
to require the agency to fill certain vacancies, were outside the
scope of the contractual arbitration procedure, citing several
Council decisions in support of his conclusion.

In your petition for review, you contend the Assistant Secretary's
decision presents major policy issues, Principally on the ground
that the Assistant Secretary went beyond the bounds of the authority
given him in section 13(d) of the Order when he held that the griev-
ances were not subject to arbitration because they invaded management
rights protected by section 12(b) of the Order. Your position is
that the decision should have been based exclusively on whether the

grievances involved an interpretation or application of the negotiated
agreement.

In the Council's opinion, the Assistant Secretary's decision does not
present major policy issues. Section 13(d) of the Order provides:
"Questions that cannot be resolved by the parties as to whether or
not a grievance is on a matter subject to the grievance procedure

in an existing agreement, or is subject to arbitration under that
agreement, may be referred to the Assistant Secretary for decision."
Thus, the Assistant Secretary's decision in the subject case deter-
mined that the grievances were not subject to arbitration because the
relief sought would contravene section 12(b) of the Order which must
be incorporated in every agreement. Contrary to your contention, he
did not exceed the bounds of his authority in so doing. Section 12(a)
of the Order provides, in pertinent part, that "in the administration
of all matters covered by the agreement, officials and employees are
governed by existing or future laws and the regulations of appropriate
authorities . . . ." As to the meaning of section 12(b), the Council,
in its decisions, consistently has emphasized that the rights reserved
to management officials under that section, including those to hire,
promote, transfer or assign employees, are mandatory and no right
accorded to unions under the Order may be permitted to interfere with
that authority. See, National Council of OEO Locals, AFGE, AFL-CIO
and Office of Economic Opportunity, (Harkless, Arbitrator), FLRC

No. 73A-67 (December 6, 1974), Report No. 61 and cases cited therein
at footnote 4.

Since the Assistant Secretary's decision does not present a major
policy issue, and since you neither allege, nor deces it appea;,
that the decision is arbitrary and capricious, your appeal fails
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to meet the requirements for review as set forth in sectiom 2411.1%
of the Council's rules of procedure. Accordingly, your petition
for review of the decision is hereby denied.

Sincerely, g

By the Council.

ce: A/SLMR
Dept. of Labor

Director of Personnel
OEO

P. Kete
National Council of OEO
Locals, Local 2677
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FLRC No. 74A-20

National Association of Government Employees and U.S. Department of Commerce,
National Oceanic and Atmospheric Administration, National Weather Service.
The dispute concerned the negotiability of the union's proposal that it have

a right to membership on all Regional Manpower Utilization Councils of the
agency.

Council action (January 27, 1975). The Council held, contrary to the union's
contentions, that the agency's regulations, as interpreted and relied upon

by the agency head in his determination of nonnegotiability, do not deny the
union any right under section 10(e); and are valid as limitations on the bar-
gaining obligation under section 11(a) of the Order. 1In this latter regard,
the Council distinguished its prior decisions In VA Hospital, Montgomery,
Alabama, FLRC No. 73A-22, Report No. 48; VA Research Hospital, FLRC No. 71A-31,
Report No. 31; and Kirk Army Hospital, FLRC No. 72A-18, Report No. 44. Accord-

ingly, the Council sustained the agency head's determination that the proposal
is nonnegotiable,
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UNITED STATES
FEDERAL LABOR RELATICNS COUNCIL
WASHINGTON, D.C. 20415

Natioual Association of Government
Emnloyees

and FLRC No. 74A-20

U.S. Department of Commerce, National
Oceanic and Atmospheric Administration,
National Weather Service

DECISION ON NEGOTIABILITY ISSUE

Background of Case

During the course of negotiations between the National Weather Service
and the National Association of Government Employees, a dispute arose
over the negotiability of the following union proposal:

The Union will have the right to have a member on all Regional
Manpower Utilization Councils.

Upon referral, the National Oceanic and Atmospheric Administration (NCAA)
determined that the proposal was nonnegotiable under agency regulationsll
(NOAA Directives Manual, Chapter 06, Section 06, subparagraph 2.b.(1)),=
which, in effect, limit membership on such councils to management officials.

1/ 06-06 NOAA MANPOWER UTILIZATION REVIEW COUNCIL AND MANPOWER
UTILIZATION COUNCILS

2. Description of Councils

b. Manpower Utilization Councils

(1) Membership - These Councils are established within the
Office of the Administrator, the Office of the Assistant
Administrator for Administration, and the Major Line
Components. Each shall have at least one Council for
its headquarters office and may establish other subor-
dinate Councils either at its headquarters offices or
at field headquarters, as appropriate. The membership

{Continued)
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The union appealed from this determination to the Council under

section 11(c) (4) of the Order and the agency filed a statement of
position.

Opinion

The union contends, in effect, that the agency regulation in question,
interpreted and relied upon by the agency to preclude union represen-
tation on Regional Manpower Utilization Councils, violates sections
11(a) and 10(e) of the Order, thereby interfering with the union's

right to represent employees in the unit. Thus, the question presented
for Council resolution in this case is whether the agency regulation,

as interpreted by the agency head, is violative of the Order and, there-
fore, not a valid bar to negotiability of the union's proposal.

The union's arguments with respect to sections 11(a) and 10(e) will be
discussed separately below.

Section 11(a).

The union principally asserts that section 11(a) of the Order guarantees
the right of the union to " . . . meet at reasonable times and confer in
good faith with respect to personnel policies and practices and matters
affecting working conditions . . . . "; under agency regulations (NOAA
Directives Manual, Chapter 06, Section 06, subparagraph 2.b.(2)),2/

(Continued)

of these Councils will be formally designated by the
Administrator, the Assistant Administrator for
Administration or the Director, Major Line Component,
as appropriate, and should consist of top management
officials of the organizational component. A repre-
sentative of the Personnel Division will serve as the
Executive Secretary and attend each MUC meeting.

2/ 06-06 NOAA MANPOWER UTILIZATION REVIEW COUNCIL AND MANPOWER
UTILIZATION COUNCILS

L L] L] L] ° L] L

2. Description of Councils

b. Manpower Utilization Councils

(Continued)
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Manpower Utilization Councils consider personnel policies and practices
and matters affecting the working conditions of the employees repre-
sented by the union; and, therefore, the effect of subparagraph 2.b.(1)
of the regulation, limiting membership on the councils to management
officials, is to deny the union's right under section 11(a).

The union bases its assertions on its interpretation of the language of
section 11(2), as well as certain prior decisions of the Federal Labor
Relations Council and language in the 1969 Study Committee Report and
Recommendations which led to the issuance of E.C. 11491.

We find that the union's assertions relating to the meaning and effect
of section 11(a) of the Order to be without merit.

Section 11(a), which prescribes the bargaining obligation between an
agency and a labor organization that has been accorded exclusive
recognition is expressly limited, among other ways, by the phrase

"applicable laws and regulg;ions, including . . . published agency
policies and regulations."=

(Continued)

(2) Functions - Each MUC will meet at least quarterly.
The functions of the MUC include, but are not limited to,
the following:

(a) Providing advice, counsel and line support to the
Council Chairman regarding personnel policies and
procedures; and

(b) Reviewing and recommending to the selecting official
personnel actions (e.g., appointments, promotions,
reassignments, quality step increases, cash awards,
bronze medals) to positions at the GS-15 (and
equivalent) level and below.

The union states that through its proposal it is seeking to have a member
on the councils when they consider actions described in 2.b.(2) (b)
relating to employees in the unit and the first level of supervisors
above the unit; and to be included in all meetings and discussioms of the
councils with regard to the functions described in 2.b.(2) (a)-

3/ Section 11(a) provides in relevant part:

An agency and a labor organization that has been accorded exclusive
recognition, through appropriate representatives, shall meet at
reasonable times and confer in good faith with respect to personnel
policies and practices and matters affecting working conditions,

so far as may be appropriate under applicable laws and regulations,
including policies set forth in the Federal Personnel Manual,
published agency policies and regulations . . . and this Order . .
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As to the meaning of this provision of section 11(a), the Council has
held that higher level agency regulations issued to achieve a desirable
degree of uniformity and equality in the administration of matters
common to more than one activity within the agency were completely
consistent with the obligation imposed by section 11(a) and could

properly lim}t the scope of negotiations at subordinate activities of
the agency 4

The record in the instant case indicates that the NOAA regulation in
question was issued to establish Manpower Utilization Councils as
"management committees" responsible to assure that the merit principles
of the Federal service are upheld and that NOAA supervisors are acting

in a responsible and consistent fashion within the framework of Civil
Service Commission, Department of Commerce and NOAA personnel regulations;
these committees also serve as a forum for the discussion and evaluation
by management of its current managerial practices and policies; and that
attendance at these committees, without exception, has been restricted

to appropriate management officials.

Hence, we find that the regulation was issued to achieve a desirable
degree of uniformity and equality in management's administration of
matters common to all of the various subordinate activities of NOAA,
including the National Weather Service, through Manpower Utilization
Councils. In this regard, it is our view that the regulation as inter-
preted by the agency head in the context of this dispute limits only
membership, including attendance, at Manpower Utilization Councils. It
does not purport to limit negotiation with labor organizations on those
matters which are otherwise negotiable simply because such matters are
also subject to consideration by the councils. The regulation does not,
for example, preclude negotiation of procedures which management will
observe in reaching promotion or reassignment decisions, or procedures
related to the impact of such decisions, to the extent consonant with
law and regulation, even though promotion and reassignment matters are
also considered by the councils. Thus, the agency regulation here
involved is an applicable regulation within the meaning of section 11(a)
of the Order, i.e., one that does not improperly limit the bargaining
obligation imposed by section 11(a)-

Prior decisions of the Council, relied on by the union, as previously
noted, do not support a different conclusion. Sg7cifica11y, the union 6/
relies on the Council's VA Hospital, Montgomery;2/ VA Research Hospital;>

4/ United Federation of College Teachers Local 1460 and U.S. Merchant
Marine Academy, FLRC No. 71A-15 (November 20, 1972), Report No. 30;
accord, NFFE Local 779 and Department of the Air Force, Sheppard Air Force
Base, Texas, FLRC No. 71A-60 (April 3, 1973), Report No. 36.

5/ AFGE Local 997 and Veterans Administration Hospital, Montgomery,
Alabama, FLRC No. 73A-22 (January 31, 1974), Report No. 48.

6/ Veterans Administration Independent Service Employees Union and Veterans
Administration Research Hospital, Chicago, Illinois, FLRC No. 71A-31
(November 22, 1972), Report No. 31.

95



and Kirk Army Hospitalzl decisions. In the two VA cases, the Council
held that the agency failed to establish that ifg—fegulations, raised

as bars to negotiation of union proposals, were applicable regulations
within the meaning of section 11(a) because the agency had misinterpreted
the bargaining proposals. And, in the Kirk Army Hospital case, the
Council held that the agency regulation raised therein to bar negotiation
of the union's proposals was not an applicable regulation within the
meaning of section 11(a) because the regulation was not issued at a
higher level in the agency.

In VA Hospital, Montgomery, the union proposal provided:

The employer agrees to appoint a physician of the Unit to
Professional Standards Board, when the Board is considering
physicians of the Unit for recommendation for promotion.

It is agreed that the Unit physician will be selected from

a 1list recommended by the Union. The recommended physician
must meet the criteria established for Board members. 1If the
Administrator determines that the recommended physician(s)
does not meet this criteria, he will then appoint another
physician from the bargaining unit who he deems qualified.

The agency head determined that the proposal was nonnegotiable because it
conflicted with published agency regulations (VA Manual, DM&S Supplement,
MP-5, Part II, paragraph 2.05c¢) which provided :

Persons selected to serve on Professional Standards Boards
will be chosen from the most capable, experienced and
responsible personnel.

The agency head characterized the union's proposal as requiring the
appointment of a unit physician to serve on Professional Standards Boards
even though the agency might find that no unit physician meets the
criteria for Board membership established by agency regulations.

The Council concluded that such a characterization of the proposal was
erroneous; while the proposal could be so interpreted, the Council con-
cluded that the language of the proposal as a whole expressly limited the
requirement to appoint a physician from the unit to such physicians as
the agency official making such appointment "deems qualified" under agency
regulations. Thus, the proposal would require the appointment of only
those unit physicians who met the criteria established for Board members
in the agency regulation. The Council therefore concluded that the
agency had failed to establish that its regulation is applicable so as

to preclude negotiation of the proposal under section 11(a) of the Order.

Here, in sharp contrast to the situation in VA Hospital, Montgomery, the
proposal would require the appointment of persons to the MUC's who

1/ Local Lodge 2424, TAM-AW and Kirk Army Hospital and Aberdeen Research

and Development Center, Aberdeen, Maryland, FLRC No. 72A-18 (September 17,
1973), Report No. 44.
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clearly cculd not meet the requirements of the NOAA directive, and, in
this regard, there is no question as to whether the union proposal is
being misinterpreted.

In VA Research Hospital, the union proposal provided, in effect, that, in
promotivn actions, upon request of the union a management official who
had not participated in the selection would review the promection decision
and render a final decision thereon.8/

The agency took the position that the union's proposal was nonnegotiable
because it would violate, inter alia, an agency regulation which required

that the "responsibility of selection must be vested in a selecting
official.”

In making his determination, the agency head relied on a characterization
of the union's proposal as one which would require "justification of a
promotion selection to a union steward or higher level supervisor," and
"sharing this management prerogative with a union official,’ and would
"permit the steward to substitute his judgment for that of the selecting
official." The Council concluded that the agency had misinterpreted the
union proposal in these regards. Instead, the record established that
the proposal merely would permit the union, upon timely request, to
obtain review of a first-line official's promotion selection by a higher
level supervisor whose decision would be final. Therefore, in view of
the agency's erroneous characterization of the union's proposal, the
Council found that the agency had failed to establish that its regulation
was applicable so as to preclude negotiation of that particular proposal
under section 11(a) of the Order. Here again, in sharp contrast, there

is no question in the present case as to the intended meaning of the
union proposal.

8/ Specifically, the provision read as follows:

Positions will normally be filled from within the Hospital
structure when there are three highly qualified candidates
available. Prior to notifying the Personnel Division of a
proposed selection the selecting official shall advise the
VAISEU steward of the proposed selection. If the steward
desires, the selecting official shall provide him with
information concerning the reasons for the proposed selection
and the written materials used in making said selection
(written materials concerning an employee shall only be
provided with his consent). Notification to the Personnel
Division shall not be made until the steward has had until
the end of the steward's second tour of duty following
receipt of notice of the proposed selection from the selecting
officer to request review by the next highest level supervisor
vho has not participated in the proposed selection under review.
The decision by this supervisor will be final and not subject
to further review. If the steward has decided not to seek
review of the decision he shall immediately notify the
selecting officer so that the Personnel Division may receive
notice of the decision.
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Thus, in the present case, the meaning of the union's proposal is clear
and has not been misinterpreted by the agency; and, as indicated, there
18 no question that the regulation at issue is a higher level regulation.
Therefore, the cited cases do not lend support to the union's argument.

Finally, we must reject the union's assertion, previously mentioned, that
the 1969 Study Committee Report and Recommendations which led to the
i{ssuance of E.O0. 11491 contains language that supports the union's
poeition herein. The union cites that part of the Introduction of the
Report which noted that emplcyee-management relations should be improved
by providing employees an opportunity for greater participation in
developing policies and procedures affecting the conditions of their
employment, and which identified a need for program change in the area of
“"an enlarged scope of negotiation and better rules for insuring that it }s
not arbitrarily or erroneously limited by management representatives.";g
and that part of the Report which states that "agencies should not issue
over-prescriptive regulations . . . .10/

With regard to the language relied upon, the Council has previously
indicated that, notwithstanding such exhortative statements, the Report
as well as the Order fully supports the authority of an agency head to
issue regulations for the operation of the agency.—— As the Council
emphasized in its decision in Merchant Marine Academy:_z.

[W}e are fully aware of, and endorse, the policy of the Order to
support such regulatory authority, in order to protect the public
interest and maintain efficiency of government operations. This
policy is incorporated in section 11(a) by express reference to
"published agency policies and regulations" as an appropriate
limitation on the scope of negotiations. [Footnote omitted.]

Accordingly, for the foregoing reasons, we find that the agency regulation
here involved, as interpreted by the agency head, is consistent with
section 11(a) of the Order.

Section 10(e).

The union also contends that the agency regulation in question, as
interpreted by the agency head, in effect denies the union the right
guaranteed to it by section 10(e) of the Order to be represented at formal

9/ Labor-Management Relations in the Federal Service (1971), at 35.

10/ Id., at 43.

11/ Seattle Center Controller's Union and Federal Aviation Administration,
FLRC No. 71A-57 (May 9, 1973), Report No. 37, at 6; cf., Sheppard Air
Force Base, supra note 4, at 3-4; see also 5 U.S.C. 301-302 (1970).

12/ Supra note 4, at 6.
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discussions between management and employees or employee representatives
concerning personnel policies and practices and matters affecting
general working conditions of employees in the unit.

We find this union assertion to be without merit.
Section 10(e) states, in pertinent part:

. « « The labor organization [that has been accorded exclusive
recognition] shall be given the opportunity to be represented

at formal discussions between management and employees or employee
representatives concerning grievances, personnel policies and

practices, or other matters affecting general working conditions
of employees in the unit.

Thus, the plain language of section 10(e) grants labor organizations

the right to be represented at formal discussions between management and
employees or between management and employee representatives concerning
matters described in the provision. However, such discussions as may
occur under the regulation in question here are expressly limited to
management officials. In this regard, nothing in the '"legislative
history" of section 10(e) suggests that the right to be represented,
granted therein to labor organizations, was intended to extend to
discussions among management officials, whether such discussions are
formal or informal, and regardless of their subject matter.

Hence, in the Council's view, contrary to the union's contention,
section 10(e) does not extend any right to labor organizations to be
present at intra-management discussions, even if such discussions may be
formal and pertain to grievances, personnel policies and practices, or

other matters affecting the general working conditions of the employees
in the unit.

Accordingly, we find that the agency regulation here involved, as

interpreted by the agency head, does not deny the union any right under
section 10(e) of the Order.

Conclusion

Based on the reasons set forth above and pursuant to section 2411.27 of
the Council's Rules and Regulations, we find that the determination by
the agency head that the union proposal here involved is nonnegotiable

was proper and must be sustained.

Henry razier I
Execut D1rector

By the Council.

Issued: January 27, 1975
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FLRC No. 74A-36

American Federation of Government Employees Local 2640 and U.S. Department
of Commerce, National Oceanic and Atmospheric Administration, National Ocean
Survey. The negotiability dispute concerned the union's proposal for union
representation on the agency's Manpower Utilization Councils.

Council action (January 27, 1975). The Council found no material difference
between the disputed provision in this case and the union's proposal in the
National Weather Service case, FLRC No. 74A-20 [in Report No. 62]. Accord-
ingly, based on its decision in National Weather Service, the Council
sustained the agency head's determination in the present case that the
proposal is nonnegotiable under agency regulations.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

American Federation of Government
Employees Local 2640

and FLRC No. 74A-36

U.S. Department of Commerce,
National Oceanic and Atmospheric
Administration, National Ocean
Survey

DECISION ON NEGOTIABILITY ISSUE

Background of Case

During the course of negotiations between American Federation of
Govermment Employees Local 2640 (AFGE) and the National Ocean

Survey (NOS), a dispute arose concerning the negotiability of the
following union proposal:

The Manpower Utilization Council, consisting of Management and

a non-voting Union representative, sitting as an observer, will
limit the best qualified list to show the names of three candi-
dates for the vacancy to be filled from a certificate, with one
additional candidate added to the certificate for each additional
vacancy. Only in cases where meaningful distinction cannot be
made as to relative qualifications among a smaller number of
candidates, up to eight candidates may be listed on a merit
promotion certificate. Consideration shall be given to seniority
(total government service) only when all other factors are equal.
[Emphasis added to indicate disputed provision.]

Upon referral, the Department of Commerce determined that, "Since
NOAA [§7tional Oceanic and Atmospheric Administration] has a published
policy~’ . . . which prescribes the MUC membership . . . the proposal of

%/ The regulation relied on (NOAA Directives Manual, Chapter 06-06)
provides as follows:

06-06 NOAA MANPOWER UTILIZATION REVIEW COUNCIL AND MANPOWER
UTILIZATION COUNCILS

(Continued)
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Local 2640 to have a non-voting Union Representative on the Manpower
Utilization Council is non-negotiable." [Footnote added. ]

The union appealed to the Council from this determination under
section 11(c) (4) of the Order and the agency filed a statement of postion.

Opinion

The question before the Council relates to the negotiability of the
union's proposed provision concerning union representation on the agency's
Manpower Utilization Councils.

In our view, the provision here in dispute bears no material difference
from the union's proposal concerning union membership on Regional
Manpower Utilization Councils of NOAA's National Weather Service which
was before the Council in National Association of Government Employees
and U.S. Department of Commerce, National Oceanic and Atmospheric
Administration, National Weather Service, FLRC No. 74A-20, decided this
date. In that case, the Council sustained the agency head's determination
that the union's proposal for union '"membership'" on such councils was
rendered nonnegotiable by the same agency regulation at issue in the
instant case, which regulation the agency interpreted as limiting member-
ship, including attendance, at such councils to management officials.

Accordingly. based on the applicable discussion and analysis in the
National Weather Service decision, the union proposal under consideration
in the instant case providing for attendance at Manpower Utilization
Council meetings must also be held violative of a valid agency regulation,
as interpreted by the agency head, and, therefore, nonnegotiable.

(Continued)
2. Description of Councils

b. Manpower Utilization Councils

(1) Membership - These Councils are established within
the Office of the Administrator, the Office of the

Assistant Administrator for Administration, and the Major
Line Components. Each shall have at least one Council for
its headquarters office and may establish other subordinate
Councils either at its headquarters offices or at field
headquarters, as appropriate. The membership of these
Councils will be formally designated by the Administrator,
the Assistant Administrator for Administration or the
Director, Major Line Component, as appropriate, and should
consist of top management officials of the organizational
component. A representative of the Personnel Division will
serve as the Executive Secretary and attend each MUC meeting.
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In so holding, we do not intend to imply that the agency regulation in
question might properly limit negotiation of otherwise negotiable
matters simply because such matters are also subject to consideration
by the agency's Manpower Utilization Councils. As we pointed out in
our decision in the National Weather Service case, at page 4:

« « « [I]t is our view that the regulation as interpreted by the
agency head in the context of this dispute limits only membership,
including attendance, at Manpower Utilization Councils. It does
not purport to limit negotiation with labor organizations on

those matters which are otherwise negotiable simply because such
matters are also subject to consideration by the councils. The
regulation does not, for example, preclude negotiation of procedures
which management will observe in reaching promotion or reassignment
decisions, or procedures related to the impact of such decisionms,

to the extent consonant with law and regulation, even though

promotion and reassignment matters are also considered by the
councils . . . .

Conclusion
For the foregoing reason, and pursuant to section 2411.27 of the
Council's Rules and Regulations, we find that the determination by the
agency that the union proposal here involved is nonnegotiable is proper

and must be sustained.

By the Council.

Director

Issued: January 27, 1975
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FLRC No. 74A-100

National Treasury Employees Union Chapter 47, Decision (unnumbered) of
Director, LMWP, The individual complainant (Sol Borenstein) appealed to the
Council from the decision of the Director, Office of Labor-Management and
Welfare Pension Reports (LMWP), which decision (tacitly recognized by the
complainant as "a final decision of the Assistant Secretary") was issued as
corrected on July 11, 1974, and concerning which the complainant's request
for reconsideration was denied on August 12, 1974, The appeal was due,
under the Council's rules, within 23 days from the date of service of the
decision ou the complainant. However, the appeal was mot filed with the
Council until December 23, 1974, and no extension of the time for filing
was either requested by the complainant or granted by the Coumncil.

Council action (January 30, 1975). The Council held that, without passing
upon whether the date of issuance of the subject decision is July 11 or
August 12, 1974 for purposes of Council review, the complainant's appeal was
untimely filed under the Council's rules. Therefore, apart from other
considerations, the Council denied the petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREFT, NW. « WASHINGTON, D.C. 20415

January 30, 1975

Mr. Scl Borenstein
1388 West 6th Street
Brooklyn, New York 11204

Re: National Treasury Employees Union Chapter 47,
Decision (unnumbered) of Director, LMWP, FLRC
No. 74A-100

Dear Mr. Borenstein:

Receipt on December 23, 1974, is acknowledged of your petition for review
of the decision of the Director, Office of Labor-Management and Welfare
Pension Reports (LMWP) in the above-mentioned case. According to your
appeal, the final decision in your case was issued by the Director, LMWP,
concerning section 18 of the Order, as provided for in section 204.64(b)
of the rules of the Assistant Secretary (29 CFR 204.64(b)); and, as you
recognize in your appeal, such a decision is "a final decision of the
Assistant Secretary," subject to Council review within the meaning of
section 2411.13(a) of the Council's rules of procedure, (5 CFR 2411.13(a)).
However, for the reasons indicated below, the Council has determined
that your petition was untimely filed under the Council's rules of
procedure and cannot be accepted for review.

Section 2411.13(b) of the Council's rules (5 CFR 2411.13(b)) provides
that an appeal must be filed within 20 days from the date of service of
the Assistant Secretary's decision on the party seeking review; under
section 2411.45(c) of the rules (5 CFR 2411.45(c)), three additional days
are allowed when service is by mail; and under section 2411.45(a) of the
rules (5 CFR 2411.45(a)), such appeal must be received in the Council's

office before the close of business of the last day of the prescribed
time limit.

The decision of the Director, LMWP, was issued as corrected July 11, 1974,
and the denial of your request for reconsideration was dated August 12,
1974. Your petition for review was not filed until several months later,
December 23, 1974, and no extension of time was either requested by you
or granted by the Council under section 2411.45(d) of the Council's rules
(5 CFR 2411.45(d))- Without passing on whether the date of the decision
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of the Director, LMWP, and thereby the decision of the Assistant Secretary,
was issued July 11, 1974, or August 12, 1974, your appeal was not filed
in the Council's office within 23 days from the date of service of the

decision upon you.

Accordingly, as your appeal was untimely filed, and apart from other
considerations, your petition for review is denied.

By the Council.

Sincegzely,

cc: A/SLMR
Dept. of Labor
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FLRC No. 74A-103

American Federation of Government Emplovees, Local 2110, AFL-CIO and Veterans

Administration Hospital, Palo Alto, California (Staudohar, Arbitrator). The
union appealed to the Council from the arbitrator's award in this case.
Preliminary examination of the appeal reflected deficiencies in meeting
various procedural requirements under the Council's rules. The union was
notified of these deficiencies and of the time and manner to effect com-
pliance with the rules. In addition, the union was advised that further
processing of its appeal was contingent upon its compliance with the Council's
requirements within the time specified in the notification. The union's

later submittal failed to satisfy these requirements in a number of respects,
namely, submission of an approval of the appeal by the national president of

the labor organization or his designee and inclusion of a statement of
service on the agency.

Council action (January 31, 1975). The Council dismissed the appeal because

of the failure to comply with the Council's rules of procedure within the
time limits provided therefor.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415
January 31, 1975

Mr. Joseph Sanders, President

American Federation of Government
Employees, Local 2110

VA Hospital, Box V-11

3801 Miranda Avenue

Palo Alto, California 94304

Re: American Federation of Government Employees,
Local 2110, AFL-CIO, and Veterans Administration
Hospital, Palo Alto, California (Staudohar,
Arbitrator), FLRC No. 74A-103

Dear Mr. Sanders:

By Council letter of January 7, 1975, your representative (Mr. Frank
Waltjen) was advised that preliminary examination of your appeal
reflected apparent deficiencies in meeting various:requirements of the
Council's rules (a copy of which was enclosed for your information).
The pertinent sections of the rules included: Section 2411.42 which
provides that the Council shall consider a petition for review from a
labor organization only when the national president of the labor orga-
rization or his designee has approved submission of the petition; and
section 2411.46 which provides that any party filing a document is
responsible for simultaneously serving a copy on all other parties and
that a statement of service, which shall include the names of the
parties served, their addresses, the date of service, the nature of the
document served, and the manner in which service was made, shall be
submitted at the time of filing.

You were likewise advised in the Council's letter that:

Further processing of your appeal is contingent upon your immediate
compliance with the above provisions of the Council's rules.
Accordingly, you are hereby granted until the close of business on
January 24, 1975 to file additional materials in compliance with
these requirements, along with a statement of service thereof as

provided in section 2411.46(b) of the rules. Failure to do so will
result in the dismissal of your appeal.

While on January 17, 1975, you supplied certain of the materials referred
to in the Council's letter, you failed to submit an approval of your
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petition by the national president of your labor organization or his
designee. Furthermore, you failed to include a statement of service
on the agency with respect to your letter to the Council, received
January 17, 1975, and attached correspondence.

Accordingly, your appeal is hereby dismissed for failure to comply

with the Council's rules of procedure within the time limits provided
therefor.

For your convenience, the papers which you submitted in this case are
returned herewith.

By the Council.

Sinceyely,

Enclosures

cc: W. Hicks
VA
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FLRC NO. 74A-72

Council of Customs Locals, AFGE, Locals 2652, 2768, and 2899, AFL-CIO,
Assistant Secretary Case No. 30-5569 (CO). The Assistant Secretary
denied the complainant's request for review (seeking reversal of the
Acting Assistant Regional Director's dismissal of an unfair labor
practice complaint) because the request for review was filed untimely
with him. The complainant appealed to the Council, contending that
the Assistant Secretary's decisicn was arbitrary and capricious and
presented a major policy issue.

Council action (February 5, 1975). The Council concluded that the
Assistant Secretary's decision did not appear arbitrary and capricious
and presented no major policy issue. Accordingly, without passing upon
the question of the timeliness of the petition for review which was filed
with the Council, the Council, pursuant to section 2411.12 of its rules
of procedure (5 CFR 2411.12), denied review of the appeal.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

g2 1900 E STREET. NW. + WASHINGTON, D.C. 20415
February 5, 1975

Ny aen

Mr. Robert M. Tobias, Counsel
National Treasury Employees Union
Suite 1101 - 1730 K Street, NW.
Washington, D.C. 20006

Re: Council of Customs Locals, AFGE,
Locals 2652, 2768, and 2899,
AFL-CIO, Assistant Secretary Case
No. 30-5569 (CO), FLRC No. 74A-72

Dear Mr. Tobias:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case, and the
American Federation of Government Employees' opposition thereto.

In this case, the Assistant Secretary denied the complainant's request
for review seeking reversal of the Acting Assistant Regional Director's
dismissal of an unfair labor practice complaint. The Assistant Secre-
tary found that the request for review was procedurally defective in
that it was filed untimely with him; that is, it was not received in
his office until after the due date. The Assistant Secretary concluded
that under these circumstances, the merits of the case would not be
considered and the request for review seeking reversal of the dismissal
of the complaint was denied.

In your petition for review you, as Counsel for the complainant, contend
in substance that the Assistant Secretary's decision is arbitrary and
capricious and presents a major policy issue with respect to the appli-
cation of the Assistant Secretary's published regulations insofar as

they concern the definition of service and its relation to procedural

time limits. In summary, you contend that under the Assistant Secretary's
regulations the date of service of a document issued by the Assistant
Secretary is or should be the date on which the document is received and
not the date on which it was deposited in the mails.

In the Council's opinion, your petition for review of the Assistant
Secretary's decision does not meet the requirements of section 2411.12

of the Council's rules; that is, his findings and decision do not appear
arbitrary and capricious nor do they present a major policy issue. As

to your contention that his decision is arbitrary and capricious, it does
not appear that the Assistant Secretary acted without reasonable justifi-
cation in his decision. The Assistant Secretary has the authority,
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pursuant to section 6(d) of Executive Order 11491, as amended, to
prescribe regulations needed to administer his functions under the
Order. His decision was based on the application of these regulations,
and your petition presents no persuasive reasons to show that the
Assistant Secretary wrongly applied. these regulations to the facts and
circumstances of this case. With respect to the alleged major policy
issue in this case, your petition offers no evidence to suggest that
the Assistant Secretary's definition of service is inconsistent either
with the purposes of the Order or with other applicable authority.

Accordingly, without passing upon the question of the timeliness of your
petition for review which was filed with the Council, review of your
appeal is hereby denied since it fails to meet the requirements for

review as provided under section 2411.12 of the Council's rules of
procedure.

By the Council.

Sincerely,

ce:  A/SLMR
Dept. of Labor

G. B. Landsman
AFGE

W. Sansone
Customs
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FLRC NO. 74A-83

Department of Agriculture, Office of Investigation, Temple, Texas, Assist-
ant Secretary Case No. 63-4992 (RO). The Assistant Secretary's decision
upheld the Assistant Regional Director's denial, as untimely filed, of

the request by the National Federation of Federal Employees Local 1375
(NFFE) to intervene in the representation proceeding filed by the

American Federation of Government Employees Local 3542. NFFE filed an
appeal with the Council contending that the Assistant Secretary's deci-
sion was arbitrary and capricious and presented a major policy issue.

Council action (February 5, 1975). The Council decided that the Assist-
ant Secretary's decision did not appear arbitrary and capricious and
that it did not present a major policy issue.. Accordingly, the appeal .
was denied under section 2411.12 of the Council's rules (5 CFR 2411.12);
likewise, the union's request for a stay was denied.
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4’47/ UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
, ‘ ;: 1900 E STREET, NW. « WASHINGTON, D.C. 20415

N February 5, 1975

Mr. George Tilton

Associate General Counsel

National Federation of Federal
Employees

1737 H Street, NW.

Washington, D.C. 20006

Re: Department of Agriculture, Office of
Investigation, Temple, Texas, Assistant
Secretary Case No. 63-4992 (RO),

FLRC No. 74A-83

Dear Mr. Tilton:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision, and your request for stay of that
decision, in the above-entitled case.

The Assistant Secretary's decision upheld the Assistant Regional
Director's denial, as untimely filed, of the request by the National
Federation of Federal Employees Local 1375 (NFFE) to intervene in the
representation proceeding filed by the American Federation of Government
Employees Local 3542 (AFGE). The Assistant Secretary found, among other
things, that: By letter dated June 21, 1974, the Area Office had
notified NFFE of the filing of the AFGE petition, and set forth the
requirements of Section 202.5 of the Assistant Secretary's Regulations
which provides for filing a notice of intervention within 10 days after
the initial date of posting of a notice of representation petition filed
by another labor organization; and, on June 24, 1974, the prescribed
Notice to Employees of the petition in this matter was posted by the
Activity indicating, in accordance with the Assistant Secretary's
Regulations, that any incumbent union must file a request to intervene
within 10 days of such posting. The Assistant Secretary further found
that NFFE's request to intervene was not filed until July 9, 1974, i.e.,
beyond the permissible 10-day period, and that good cause had not been
shown for extending the period for timely intervention.

In substance your petition challenges the propriety of the Assistant
Secretary's rule requiring that incumbent unions must timely intervene

in representation elections and the application of that rule in the
circumstances of this case. As for the propriety of the rule, no
persuasive reason is advanced in your appeal for overturning this
established policy. (Veterans Administration Hospital, Butler, Pa.,
Assistant Secretary Case No. 21-3923 (RO), FLRC No. 74A-5 (June 18, 1974),
Report No. 54.) As to the application of that rule in the instant case,

114




g1
w

56

it does not appear from your appeal that such application was without
reasonable justification or presents a major policy issue. We do not,
of course, here pass upon the propriety of the AFGE petition before
the Assistant Secretary in the subject case.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present a major policy issue, your petition
fails to meet the requirements for review as provided in section 2411.12
of the Council's rules of procedure. Accordingly, review of your appeal
is hereby denied. The request for stay of the Assistant Secretary's
decision is likewise denied.

By the Council.

Sincerely,

Frazier III
Execut¥¥e Director

cc: A/SLMR
Dept. of Labor

P. H. Yczarowitz
Agriculture

T. E. Swain
AFGE
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FLRC NO. 74A-65

Treasury Disbursing Center, Austin, Texas, Assistant Secretary Case
No. 63-4816 (CA). The Assistant Secretary dismissed the unfair labor
practice complaint filed by NFFE Local 1745, which alleged violations
of subsections 19(a) (1) and 19(a)(2) of the Order. The union appealed
to the Council, contending that the Assistant Secretary's decision
raised a major policy issue.

Council action (February 6, 1975). The Council concluded that the
Assistant Secretary's decision in the instant case did not present
a major policy issue, and, therefore, failed to meet the Council's
requirements for review under section 2411.12 of the Council's rules
(5 CFR 2411.12). Accordingly, the union's petition was denied.
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T UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

- 1900 E STREET, N.W. ¢ WASHINGTON, D.C. 20415

February 6, 1975

Ms. Janet Cooper

Staff Attorney

National Federation of Federal
Employees

1737 H Street, NW.

Washington, D.C. 20006

Re: Treasury Disbursing Center, Austin, Texas,
Assistant Secretary Case No. 63-4816 (CA),
FLRC No. 74A-65

Dear Ms. Cooper:

The Council has carefully considered your petition for review

of the Assistant Secretary's decision in the above-entitled case.
The Assistant Secretary denied your request for review seeking
reversal of the Assistant Regional Director's dismissal of

your unfair labor practice complaint, in which you alleged
agency violations of subsections 19(a) (1) and 19(a) (2) of the
Order.2/ These alleged violations were based upon the agency's
refusal to permit an employee to choose as his own representative
at the informal stage of an agency grievance procedure a union
representative from a union other than that which was certified
as the exclusive representative for the bargaining unit in which
he was employed.

The Assistant Secretary, in agreement with the Assistant Regional
Director, concluded that further proceedings were unwarranted.
However, contrary to the Assistant Regional Director, he found
that section 10(e) of the Order (upon which the Assistant Regional
Director relied) sets forth only an exclusive representative's
right to be present at '"formal" discussions involving employees of
the unit, citing his decision in U.S. Department of the Army
Transportation Motor Pool, Fort Wainwright, Alaska, A/SLMR No. 278,
and related decisions, as authority for his conclusion in this
regard. The Assistant Secretary concluded that because the
Complainant, NFFE Local 1745, was not the exclusive representative

1/ The Assistant Regional Director's findings with regard to the
19(a) (2) portion of the Complaint were not challenged in your appeal
to the Assistant Secretary and hence are not before the Council.
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of the unit in which the grievant was employed, it had no
section 10(e) rights under the Order. Concerning the union's
contention that section 7(d) (1) of the Order protects an
employee's option to choose his own representative in an

agency grievance procedure regardless of exclusive recognition,
the Assistant Secretary, citing his decision in Fort Wainwright,
held that section 7(d) (1) does not establish any rights for
employees, organizations or associations enforceable under
section 19 of the Order. He found, rather, that it was intended
to delineate those instances in which employees may choose a
representative other than their exclusive representative in
certain grievance or appellate actions, and those instances in
which an agency may consult and/or deal with certain organizations
or associations not qualified as labor organizations without
violating section 19 of the Order.

In your petition for review you contend that the Assistant
Secretary's decision raises a major policy issue in that he has
incorrectly interpreted section 7(d)(1). On October 22, 1974,
after the appeal in the instant case had been filed, the Council
issued its decisions in Internal Revenue Service, Chicago District,
FLRC No. 73A-32, (November 22, 1974), Report No. 58, and Internal
Revenue Service, Western Service Center, Ogden, Utah, FLRC

No. 73A-33, (November 22, 1974), Report No. 58, sustaining Assistant
Secretary decisions wherein he concluded, as in the instant case,
that section 7(d) (1) of the Order does not confer any rights
enforceable under section 19 of the Order.

The Council's conclusions in this regard, as they appeared in
FLRC No. 73A-32, are as follows:

In our opinion, the literal meaning of the quoted language
[sec. 7(d)(1)] is clear and unambiguous. The language
neither explicitly nor impliedly purports to confer on
employees any rights, whatsoever. Rather, the language
plainly means only that the according of exclusive recog-
nition to a labor organization does not preclude an employee

from choosing his own grievance or appeals representative
(except under a negotiated grievance procedure) in the event
that the employee would have been entitled to make such a
choice if recognition of the labor organization had not been
accorded. Thus, the purpose manifested by the language of
section 7(d) (1) merely is to explicate that the according of
recognition, on the one hand, is unrelated to the choosing

by an employee of his representative in a grievance or appeals

action (except under a negotiated grievance procedure), on
the other.
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For the reasons set forth in those Council decisions we conclude,
pursuant to section 2411.12 of the Council's rules of procedure,
that the Assistant Secretary's decision in the instant case does
not present a major policy issue and, therefore, fails to meet
the Council's requirements for review.£/ Accordingly, your
petition for review is denied.

By the Council.

razier III
Director

cc:  A/SLMR
Dept. of Labor

G. Clark
Treasury

2/ Your petition does not raise a question with regard to the
Assistant Secretary's interpretation of section 10(e) of the

Order. In fact, in your petition you concede that '"the case does
not involve the right of an exclusive representative to be present
at a formal discussion under section 10(e) of the Executive Order."
Therefore, no issue is presented concerning the Assistant Secre-
tary's decision in this regard.
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FLRC NO. 74A-19

Department of the Navy, Naval Ammunition Depot, Crane, Indiana, Assistant
Secretary Case No. 50-9667. This appeal arose from a decision of the
Assistant Secretary, who, upon the filing of an Application for Decision
on Grievability by Local 1415, AFGE, held that the matters in dispute
should be resolved through the negotiated grievance procedure. The
Council accepted the agency's petition for review of this decision on

the ground that a major policy issue is present, namely: Whether the
standard used by the Assistant Secretary for determining whether the
grievance was subject to the negotiated grievance procedure in this case
was proper under section 13(d) of the Order (Report No. 54).

Council action (February 7, 1975). The Council ruled that the Assistant
Secretary had not made the necessary determinations and had not used the
proper standard for determining whether the grievance in this case was
subject to the negotiated grievance procedure. Accordingly, pursuant to
section 2411.17 of the Council's rules (5 CFR 2411.17), the Council set
aside the Assistant Secretary's decision and remanded the case to the
Assistant Secretary for reconsideration and decision consistent with the
standard applicable to the resolution of grievability disputes as ex-
plained in the Council's decision.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Department of the Navy, Naval
Ammunition Depot, Crane, Indiana

Assistant Secretary Case
and No. 50-9667

FLRC No. 74A-19
Local 1415, American Federation

of Government Employees, AFL-CIO

DECISION ON APPEAL FROM
ASSISTANT SECRETARY DECISION

Background of Case

This appeal arose from a decision of the Assistant Secretary, who upon
the filing of an Application for Decision on Grievability by Local 1415,
American Federation of Government Employees, AFL-CIO (AFGE) held that the

matters in dispute should be resolved through the negotiated grievance
procedure.

The underlying circumstances of the case, as established by the findings
of the Assistant Secretary, briefly stated, are as follows:

By letter dated December 18, 1972, the Crane Naval Ammunition Depot
informed a Wage Grade probationary employee that his employment would be
terminated during the probationary period, based on deficiencies in the
individual's work performance. The employee was informe? of his right
to appeal the decision to the Civil Service Commission.l:

1/ Statutory basis for the use of the probationary period is established

in 5 U.S.C. § 3321; and 5 CFR 315.806 governs appeal of an agency's decision
to terminate a probationary employee. That section of the Civil Service
Commission's regulations provides, in pertinent part:

Sec. 315.806 Appeal rights to the Commission.

(a) Right of appeal. An employee may appeal to the Commission
in writing an agency's decision to terminate him under section
315.804 or section 315.805 only as provided in paragraphs (b)
and (c) of this section. The Commission's review is confined
to the issues stated in paragraphs (b) and (c) of this section.

(b) On discrimination. (1) An employee may appeal under this
subparagraph a termination which he alleges was based on dis-
crimination because of race, color, religion, sex, or national

(Continued)
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On or about December 22, 1972, the employee grieved the termination under
the provisions of the negotiated grievance procedure of the agreement.

In his grievance, the employee alleged that the termination had, in
various ways, violated the provisions of Article XX, Acceptable Level of
Competence of the agreement.g. The activity denied that the termination
was grievable under the agreement. Subsequently, in accordance with

Part 205 of the Assistant Secretary's regulations, Local 1415 filed an
Application for Decision on Grievability with the Assistant Secretary.

The Assistant Secretary referred the matter to the negotiated grievance
procedure, finding:

In my view, there is sufficient evidence upon which one may
reasonably conclude, as contended by the AFGE, that proba-
tionary employees are protected from improper termination
by Article XX (Acceptable Level of Competence) of the
negotiated agreement, and have a right under such agreement
to process grievances concerning their terminations through
the negotiated grievance procedure.

I, therefore, conclude that, in circumstances such as these,
where the matters in dispute involve the interpretation and
application of certain provisions of the parties' negotiated
agreement, and the agreement provides a means by which such
dispute may be resolved, it will effectuate the purposes

of the Order to direct the parties to resolve the dispute
through their negotiated grievance procedure. Thus, it is
concluded that the issue as to whether Shoultz's termination
is covered by the terms of the instant agreement as well as
the issue as to whether the Activity violated such agreement
in its treatment of Shoultz, should be resolved through the
negotiated grievance procedure. (Emphasis supplied.)

(Continued)
origin. The Commission refers the issue of discrimination
to the agency for investigation of that issue and a report
thereon to the Commission. (2) An employee may appeal under
this subparagraph a termination not required by statute
which he alleges was based on partisan political reasons or
marital status or a termination which he alleges resulted
from improper discrimination because of physical handicap.

(c) On improper procedure. A probationer whose termination
is subject to section 315.805 may appeal on the ground that
his termination was not effected in accordance with the
procedural requirements of that section.

2/ The Article is reproduced in full in the Appendix to the present
decision.

122



The agency appealed the decision to the Council, alleging that the
Assistant Secretary's decision was arbitrary and capricious and presented
major policy issues and the union filed an opposition to the appeal.

The Council decided, under section 2411.12 of its rules of procedure

(5 CFR 2411.12), that a major policy issue is present, namely: Whether
the standard used by the Assistant Secretary for determining whether
the grievance was subject to the negotiated grievance procedure in this
case was proper under section 13(d) of the Order. The Council also
determined that the agency's request for a stay met the criteria for
granting such a request as set forth in section 2411.47(e) of its rules
(5 CFR 2411.47(e)), and granted the request. Neither party filed a

brief on the merits as provided for in section 2411.16 of the Council's
rules (5 CFR 2411.16).

Opinion

Section 6(a) (5) of the order3/ provides in pertinent part that the
Assistant Secretary shall:

(5) decide questions as to whether a grievance is subject
to a negotiated grievance procedure . . . as provided in
section 13(d) of the Order.

Section 13(d) provides that "questions that cannot be resolved by the
parties as to whether or not a grievance is on a matter for which a
statutory appeal procedure exists, shall be referred to the Assistant

Secretary for decision."4/ Section 13(d) further permits a party to
refer to the Assistant Secretary questions '". . . as to whether or not

a grievance is on a matter subject to the grievance procedure in an
existing agreement . . . ."

3/ The pertinent provisions of sections 6 and 13 of the Order, which are
referred to herein, appear as set forth in E.O. 11491, as amended by

E.0. 11616 and E.O. 11838. While the subject decision of the Assistant
Secretary was decided under the Order prior to amendment by E.O. 11838,

the Order was not changed in respects which are material in the present
case.

4/ While the most recent amendments to section 13(d) require that
disagreements between the parties on questions of whether a grievance is
on a matter subject to a statutory appeal procedure be referred to the
Assistant Secretary for decision, there was no such explicit requirement
in the Order at the time this matter was before the Assistant Secretary.
However, as noted in footnote 3 above, this change in the Order is not
material to the resolution of the present case before the Council since
the matter had been taken to the Assistant Secretary for resolution.
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It is clear from the express language in these provisions that in resolving
a grievability dispute, if as here, an issue is presented concerning the
anplicability of a statutory appeal procedure, the Assistant Secretary
must decide that question.é. Further, in any dispute referred to the
Assistant Secretary concerning whether a grievance is on a matter subject
to a negotiated grievance procedure, the Assistant Secretary must decide
whether the dispute is or is not subject to the negotiated grievance pro-
cedure, just as an arbitrator would if the question were referred to him.
In making such a determination, the Assistant Secretary must consider
relevant provisions of the Order, including section 13, and relevant
provisions of the negotiated agreement, including those provisions which
describe the scope and coverage of the negotiated grievance procedure,

as well as any substantive provisions of the agreement which are being
grieved. Further, the Assistant Secretary must also consider ". . . |
existing . . . laws and the regulations of appropriate authorities,
including policies set forth in the Federal Personnel Manual . . . ._/

In summary, where there is a question as to whether a grievance is over

a matter for which a statutory appeal procedure exists, the Assistant

Secretary must consider laws or regulations pertaining to that statutory

appeal procedure. Further, where there is a question as to whether the
grievance is on a matter subject to the negotiated grievance procedure,

such questions must be resolved by considering the relevant agreement |
provisions in the light of related provisions of statute, the Order, and ‘
regulations.

Grievability questions cannot be considered in vacuo by looking only at
the negotiated agreement, but must be resolved in full recognition of the
existing legal and regulatory structure established by statute, the Order,

5/ Section 13(a) of the Order provides, in pertinent part, that a
negotiated grievance procedure ''may not cover matters for which a
statutory appeal procedure exists . . . ."

6/ Section 12(a) of the Order provides:

(a) in the administration of all matters covered by the
agreement, officials and employees are governed by existing
or future laws and the regulations of appropriate authorities,
including policies set forth in the Federal Personnel Manual;
by published agency policies and regulations in existence

at the time the agreement was approved; and by subsequently
published agency policies and regulations required by law or
by the regulations of appropriate authorities, or authorized

by the terms of a controlling agreement at a higher agency
level.
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and applicable regulations. This is especially true where special meaning
is attached to words and phrases by statute, the Order, or regulation, and
there is no indication that any other than the special meaning is intended
by the parties. Where the same words or phrases appear in negotiated
agreements or where such words or phrases appear in provisions which repeat,
supplement, or have a close interface with provisions of statute, the Order,
or regulation, the Assistant Secretary must consider the applicability of
the established meaning of such words and phrases when resolving grievability
disputes. Thus, in considering the provision sought to be grieved, the
Assistant Secretary must ascertain the applicability of that negotiated
provision to the grievance in light of relevant provisions in statute, the
Order, and regulations. That is, he must decide whether that provision,

in light of statute, the Order, and regulation, has any application to the
grievance.l/

In applying these general principles to the case before us, we find that
the Assistant Secretary has not made the necessary determinations and

has not used the proper standard for determining whether the grievance

in this case was subject to the negotiated grievance procedure. First,
among the questions raised by the agency before the Assistant Secretary
was a question concerning the applicability to the case of that provision
of section 13(a) of the Order which precludes the use of a negotiated
grievance procedure to resolve matters for which statutory appeals
procedures exist. In denying review, the Assistant Secretary made no
finding regarding whether or not the grievance is on a matter for which

a statutory appeal procedure exists. Second, the Assistant Secretary
made no determination as to whether the grievance is on a matter subject
to the negotiated grievance procedure. Instead, he ruled that this
question "should be resolved through the negotiated grievance procedure."
As we have previously indicated, where such a 'grievability'" or "arbitra-
bility" dispute is referred to the Assistant Secretary, either by
operation of the Order or by voluntary agreement of the parties, he must
resolve that dispute; he may not pass it on to an arbitrator for resolu-
tion. Finally, although the agency offered detailed contentions concerning
the relevance of certain provisions of statute and regulation to the
provisions of the negotiated agreement which were being grieved, including
arguments regarding the intent of the parties to the negotiated agreement
as well as their past practice, there is no indication that the Assistant
Secretary considered them or made any findings in this regard. This is
especially significant in the instant case where, as previously indicated,
the negotiated prov151on which was alleged to have been violated dealt
with a matter--"acceptable level of competence''--which is established

1/ The relevance. of such provisions of law and regulation to the meaning
of provisions in negotiated agreements is often within the special knowl-
edge of the parties who negotiated the agreement. Therefore, it is
incumbent upon the parties to present to the Assistant Secretary, as the
agency did in this case, any contentions concerning the relationship
between the relevant provisions of the negotiated agreement and provisions
of statute, the Order, and regulation.
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specifically in statute and dealt with extensively in Civil Service
Commission regulations and the Federal Personnel Manual.§/ The phrase
has a special meaning in the Federal sector and that special meaning
must be considered by the Assistant Secretary when he determines
whether the subject matter of the grievance, i.e., the termination of
grievant's employment during his probationary period, is on a matter
covered by a provision in the negotiated agreement pertaining to
"acceptable level of competence.'

For the foregoing reasons, and pursuant to section 2411.17(b) of the
Council's rules of procedure, we set aside the Assistant Secretary's
decision that the issue as to whether the employee's termination is
covered by the terms of the agreement should be resolved through the
negotiated grievance procedure.

Pursuant to section 2411.17(c) of the Council's rules of procedure, we
hereby remand this case to the Assistant Secretary for reconsideration
and decision consistent with the standard applicable to the resolution
of grievability disputes as explained herein.

By the Council.

RS

Henry B( Hrazier IIf
Executi Director

Issued: February 7, 1975.

Attachment

8/ See 5 U.S.C. § 5335, 5 CFR 531.401-531.407 and chapter 531,
subchapter 4, of the Federal Personnel Manual.
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APPENDIX

Article XX, Acceptable Level of Competence

SECTION 1. When the supervisor's evaluation leads to the conclusion
that an employee's work is not of an acceptable level of competence, the
employee will be notified in writing, in accordance with applicable regu-
lations, at least 60 days in advance of the date on which he will become
eligible for a within grade increase. Failure to inform the employee of
any factor that raises a question about his work being of an acceptable
level of competence does not delay or otherwise affect the requirement for
a determination to be made at the completion of the employee's waiting
period. The notice to the employee will include:

a. Any defect in the quantity or quality or both of his work
which would be the basis for withholding a within grade increase.

b. A statement of the acceptable level of competence on each
aspect of his performance that is not satisfactory.

c. What the employee must do to bring his performance up to
the acceptable level.

SECTION 2. When the supervisor determines the employee's work is
not of an acceptable level of competence, he shall notify the employee
in writing no later than the date upon which he becomes eligible for
within grade salary increase. Such notification will include:

a. The basis for the negative determination.

b. The employee's right to secure reconsideration of the
negative determination.

c. The time limits within which the employee may request
reconsideration.

SECTION 3. When the supervisor makes a negative determination
without informing the employee 60 days in advance of any factor that
raises a question about his work being of an acceptable level of com-
petence, he shall make another determination no later than 60 days
after the date on which the employee completed the waiting period.

SECTION 4. NAD Crane agrees to give employees opportunity to

request reconsideration of the negative determination in accordance with
applicable regulations.
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FLRC NO. 74A-47

Department of Defense, Army Materiel Command, Tooele Army Depot, Tooele,
Utah, A/SLMR No. 406. The Assistant Secretary dismissed a complaint
filed by NFFE Local 862, which had alleged that the agency violated
section 19(a) (1) and (6) of the Order by conduct related to a guard
official of a union admitting to membership non-guards. The union
appealed to the Council, contending that the Assistant Secretary's
decision presents major policy issues or is arbitrary and capricious.

Council action (February 13, 1975). The Council, by reason of the
adoption of E.O. 11838 which deleted provisions in the Order relevant
to the complaint, denied the union's appeal without passing on the
merits of the questions raised in the appeal.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. « WASHINGTON, D.C. 20415
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February 13, 1975

Mr. Michael Sussman

Staff Attorney

National Federation of
Federal Employees

1737 H Street, NW.

Washington, D. C. 20006

Re: Department of Defense, Army Materiel
Command, Tooele Army Depot, Tooele,
Utah, A/SLMR No. 406, FLRC No. 74A-47

Dear Mr. Sussman:

The Council has carefully considered your petition for review of the

Assistant Secretary's decision, and the opposition thereto filed by
the agency in the above-entitled case.

The Assistant Secretary dismissed an unfair labor practice complaint
filed by the National Federation of Federal Employees, Ind., Local 862.
The complaint alleged that the Army Materiel Command (AMC) had vio-
lated section 19(a) (1) and (6) of the Order by issuing a memorandum

to the Tooele Army Depot stating that an employee who was a guard must
be replaced as the president of Local 862 because of the apparent con-
flict of interest involved when a guard serves as an official of a
labor organization which admits to membership employees other than
guards. The complaint also alleged that Tooele, in compliance with the
AMC memorandum, violated the Order by refusing to consult with the elec-
ted guard employee as the appropriate representative of Local 862. The
Assistant Secretary relied on his decision in Veteran's Administration
Hospital, Brockton, Massachusetts, A/SLMR No. 21, wherein he held, in

pertinent part, that it was inconsistent with the intent of sections 1(b),
10(b) (3) and 10(c) of the Order for a guard to serve as president of a

nonguard labor organization, as ''Such participation . . . 'result[s] in
a conflict or apparent conflict of interest . . .' and is also '. . .
incompatible with . . . the official duties of the employees.'' Con-

sequently, in the present case the Assistant Secretary determined that
for a guard to participate in the management of a nonguard labor organi-
zation, which represents a unit of guards and two units of nonguards,
gives rise to a conflict or apparent conflict of interest and is incom-
patible with the official duties of the employee within the meaning of
section 1(b) of the Order. Thus, the Assistant Secretary found that the
conduct of AMC and Tooele was not violative of Executive Order 11491.
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In your petition for review, you contend that the Assistant Secretary's
decision presents major policy issues or is arbitrary and capricious.

Subsequent to the Assistant Secretary's decision, E.O0. 11838 was issued
(40 F.R. 5743, February 7, 1975) which, upon its effective date, deletes
section 2(d), 10(b) (3) and 10(c) from the Order, thereby eliminating the
separate representation policy governing guards. In recommending this
change the Council concluded that "[g]uards should be treated for repre-
sentation purposes the same as other employees." Under these circum-
stances, as the basis for the Assistant Secretary decisions which deal
with the separate status of guards has been removed from the Order, there
is no major policy issue present warranting Council consideration. With
regard to your contentions concerning matters relied upon by the Assistant
Secretary in his determinations it does not appear that the Assistant
Secretary acted without reasonable justification in his decision.*/

Accordingly, your petition for review is denied, without passing on the
merits of the questions raised in the appeal.

By the Council.

Sincerely,

azier III
irector

cc: A/SIMR
Dept. of Labor

W. J. Shrader
Dept. of the Army

*/ We deem it unnecessary to decide whether the evidence or issues
in the agency's brief to the Assistant Secretary, which is incorporated
by reference in its letter of opposition to review, should be considered

in light of section 2411.51 of the Council's rules, as the above decision
is dispositive of the case.
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FLRC NO. 74A-89

American Federation of Government Emplcyees, Local 2047, AFL-CIC and

Defense General Supply Center (Boyd, Arbitrator). The union (AFGE

Local 2047) appealed to the Council from the arbitrator's award in this
case. The union was notified that its appeal failed to include the
approval of the national president of the labor organization, as required
by the Council's rules, and was provided time to effect compliance with
the rules. Further, the union was advised that failure to effect com-
pliance would result in dismissal of the appeal. The union failed to
make the necessary submission within the time limit provided therefor.

Council action (February 13, 1975). The Council dismissed the appeal
because of the failure to comply with the Council's rules of procedure.
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, UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415
February 13, 1975

~
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Mr. Adam Wenckus

President/Executive Secretary

American Federation of Government
Employees, Local 2047

P.0. Box 3742

Richmond, Virginia 23234

Re: American Federation of Government Employees,
Local 2047, AFL-CIO and Defense General
Supply Center (Boyd, Arbitrator), FLRC
No. 74A-89

Dear Mr. Wenckus:

By Council letter of January 30, 1975, you were advised that your
petition for review of the arbitration award in the above-entitled
case failed to include the approval of the national president of the

labor organization, as required by section 2411.42 of the Council's
rules.

You were also advised in the Council's letter:

Further processing of your appeal [is] contingent upon your
immediate compliance with the above-mentioned provision of
the Council's rules. Accordingly, you are hereby granted
until the close of business on February 6, 1975, to file
additional material in compliance with this requirement,
along with a statement of service thereof as provided in
section 2411.46(b) of the rules. Failure to do so will
result in the dismissal of your appeal.

You have made no submission in compliance with the above requirements,
within the time limit provided therefor. Accordingly, your appeal is

hereby dismissed for failure to comply with the Council's rules of
procedure,

By the Council.

Sincergly,

cc: R. J. Simboli
DSA




FLRC NO. 75A-10

Local 1884, AFGE, AFL-CIO, and Providence Office, U.S. Army Topograpnic

Production Center (Schmidt, Arbitrator). The union filed a petition for
review of the arbitrator's award with the Council on January 31, 1975.
Under the Council's rules, the petition was due on or about January 27,

1975. No extension of time for filing was either requested by the union
or granted by the Ccuncil.

Council action (February 13, 1975). Because the union's petition was

untimely filed, and apart from other considerations, the Council denied
the petition for review.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

P 1900 E STREET, N.W. « WASHINGTON, D.C. 20415
February 13, 1975

Mr. Louis Conti, President
American Federation of Government
Employees, AFL-CIO, Local 1884

Brookside Avenue
West Warwick, Rhode Island 02893

Re: Local 1884, AFGE, AFL-CIO, and Providence Office,
U.S. Army Topographic Production Center (Schmidt,
Arbitrator), FLRC No. 75A-10

Dear Mr. Conti:

The Council has carefully considered your petition for review of the
arbitrator's award filed in the above-entitled case. For the reasons
indicated below, the Council has determined that your petition was
untimely filed under the Council's rules of procedure and cannot be
accepted for review.

Section 2411.33(b) of the Council's rules provides that a petition for
review must be filed within 20 days from the date the arbitrator's
award was served upon the party seeking review. Section 2411.46(c)
provides that the date of service shall be the date the award was
desposited in the mail or delivered in person, as the case may be.
Where such service was made by mail, section 2411.45(c) provides that
3 days shall be added to the time period within which the petition must
be filed. Additionally, under section 2411.45(a), any petition filed
must be received in the Council's office before the close of business
of the last day of the prescribed time period. In computing these time
periods, section 2411.45(b) provides that if the last day for filing a
petition falls on a Saturday, Sunday, or Federal legal holiday the
period for filing shall run until the end of the next day which is not
a Saturday, Sunday, or Federal legal holiday.

The arbitrator's award in this case was dated January 2, 1975, and so
far as your appeal indicates, was served on the union on or about that
date. Therefore, under the Council's rules, stated above, your petition
for review was due in the Council's office on or about January 27, 1975.
However, your petition was not received by the Council until January 31,
1975, and no extension of time was either requested by you or granted
by the Council under section 2411.45(d) of the Council's rules.
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Accordingly, as your petition was untimely filed, and apart from
other considerations, your petition for review is denied.

By the Council.

cc: H. L. Yingling
DMA

fLfEE

e
H
2
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FLRC NO. 75A-11

Department of the Navy, Pearl Harbor Naval Shipyard, Assistant Secretary
Case No. 73-573. On January 15, 1975, the Council granted the union's
request for an extension of time until January 30, 1975, to file an
appeal in the preseat case. However, the union did not file its appeal
until February 3, 1975, and no further extension of time for filing was
either requested by the union or granted by the Council.

Council action (February 14, 1975). Because the union's appeal was

untimely filed, and apart from other considerations, the Council denied
review.
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IRYTS

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

- 1900 E STREET, NW. + WASHINGTON, D.C. 20415
February 14, 1975

Mr. Jack L. Copess

Secretary Treasurer, Hawaii Federal
Employees Metal Trades Council

925 Bethel Street, Room 210

Honolulu, Hawaii 96813

Re: Department of the Navy, Pearl Harbor
Naval Shipyard, Assistant Secretary
Case No. 73-573, FLRC No. 75A-11

Dear Mr. Copess:

Reference is made to your petition for review of the Assistant
Secretary's decision in the above-entitled case. For the reasons
indicated below, the Council has determined that your petition was
untimely filed under the Council's rules of procedure and cannot
be accepted for review.

On January 15, 1975, the Council granted your request, without
objection by the agency, for an extension of time until January 30,
1975 to file an appeal in the present case. Therefore, under section
2411.45(a) and (c) of the Council's rules, your appeal was due in

the Council's office on or before the close of business on January 30,
1975. However, your appeal was not received by the Council until
February 3, 1975, and no further extension of time for filing was
either requested by the union or granted by the Council.

Accordingly, as your appeal was untimely filed, and apart from other
considerations, your petition for review is denied.

By the Council.

Sincerely,

Executive Director

cc: T. Haycock

Navy
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FLRC NO. 74A-32

NFFE Local 1555 and Tobacco Division, AMS, USDA. The negotiability
dispute concerned a union proposal that the agency return to duty on
July 1 of each year all Tobacco Inspectors furloughed at the close of
the previous summer-and-fall tobacco marketing season.

Council action (February 21, 1975). The Council held that the proposal
would abridge management's reserved authority, under section 12(b)(2)
of the Order, to decide and act concerning the assignment of its employ-
ees. Accordingly, the Council sustained the agency head's determi-
nation that the proposal is nonnegotiable.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

NFFE Local 1555

and FLRC No. 74A-32

Tobacco Division, AMS, USDA

DECISION ON NEGOTIABILITY ISSUE

Background

To carry out its functions pursuant to the Tobacco Inspection Act,

7 U.S.C. 511 (1970), the Tobacco Division of the Department of Agri-
culture's Agricultural Marketing Service (AMS) employs Federal Tobacco
Inspectors during the summer-and-fall tobacco marketing season. With
the close of each season, when work is no longer available, these
Inspectors are placed on furlough--being recalled to duty when the
season reopens the following summer.l/ Agency management bases these
annual recall dates directly upon the opening dates of the tobacco
auction markets, over which it has no control. Such opening dates,
(and, hence, the recall dates of the Inspectors) vary from year to year
depending primarily upon the growing conditions of the tobacco crops.

NFFE Local 1555 represents all Tobacco Inspectors in the Tobacco Division.
During recent contract negotiations with the Division, the union offered

the fgllowing proposal to establish a fixed recall date for all Inspec-
tors:<

All employees shall be returned to duty on July 1 of each year.

1/ Competitive employees, such as Tobacco Inspectors, are typically
placed on furlough in response to a temporary lack of work or funds, and
as an alternative to separation or reassignment. Although such employees
are not furloughed unless it seems certain that they will be recalled to
duty in the same position within a year, furlough does not, in itself,
constitute "an absolute commitment of recall." Federal Personnel Manual,
Chapter 351, Subchapter 6-3.

2/ In its appeal the union adds that its objective of a fixed recall
date might be satisfied by a date other than July 1. So far as our deci-
sion herein is concerned, however, the precise date is unimportant.
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The Division referred the proposal to AMS, which determined it to be
nonnegotiable under section 12(b) of the Order.3/ The union petitioned
the Council, under section 11(c)(4) of the Order, for review of that
determination. The Department of Agriculture filed a statement of
position.

Opinion
The question to be resolved in this case is whether the union's proposal
violates section 12(b) of the Order and is, therefore, nonnegotiable.

Section 12 provides, in relevant part, as follows:

Basic provisions of agreements. Each agreement between an
agency and a labor organization is subject to the following
requirements--

L] L4 . L] L] L o

(b) management officials retain the right, in accordance with
applicable laws and regulations--

(2) to hire, promote, transfer, assign, and retain employees
in positions within the agency . . . .

The agency principally contends that the proposal is nonnegotiable under
section 12(b)(2) because it would interfere with management's reserved
right to "assign" Tobacco Inspectors. The union argues that the pro-
posal does not interfere with agency rights under section 12(b) (2)
because it neither influences the recall or recruitment of Tobacco

Inspectors nor mandates the duties which will be assigned by the agency
to such Inspectors.

The language of section 12(b)(2) manifests an intent to bar from agree-
ments provisions which infringe upon management officials' authority
to decide and act concerning the personnel actions specified therein.
Thus, the Council stated in its VA Research Hospital decision,ﬁl and
has repeatedly emphasized, that:

3/ In view of our decision herein under section 12(b)(2), it is
unnecessary to reach, and we therefore make no ruling upon, the parties'
contentions with respect to sections 12(b)(1) and 12(b)(4).

4/ Veterans Administration Independent Service Employees Union and
Veterans Administration Research Hospital, Chicago, Illinois, FLRC No. 71A-3l
(November 22, 1972), Report No. 31. The principle set forth in this
decision has several times been reaffirmed. See, e.g., Local 174

(Continued)

140




Section 12(b)(2) dictates that in every labor agreement manage-
ment officials retain their existing authority to take certain
personnel actions, i.e., to hire, promote, etc. The emphasis is
on the reservation of management authority to decide and act on
these matters, and the clear import is that no right accorded to
unions under the Order may be permitted to interfere with that
authority. [Emphasis added. ]

In terms of the instant case, management's.reserved authority under
section 12(b)(2) of the Order "to hire, promote, transfer, assign, and
retain employees in positions within the agency . . ." clearly includes
the authority to decide whether or not to recall employees from furlough.
Moreover, such reserved authority necessarily encompasses the timing of
the decision and action involved.2/ Thus, whether to recall all or any
of its furloughed employees to duty, and when such recall should occur,

are, under section 12(b)(2) of the Order, matters for the agency alone
to decide,

The union's proposal, however, would abridge the agency's authority in
this regard by requiring that all furloughed Tobacco Inspectors be
recalled to duty on a single date, without reference to the opening of
the market season (over which the agency has no control), or to the
number of positions to be filled, or to any other circumstances which
the agency might legitimately consider. Such denial of agency manage-
ment's reserved authority to decide and act concerning the assignment
of its employees is prohibited by section 12(b)(2), for it is clear
from the Order itself, as well as from previous Council decisions

.  already noted, that no interference with respect to the matters enumerated -

. in section 12(b)(2) may be permitted. Accordingly, we must hold the

. proposal nonnegotiable under section 12(b)(2).

(Continued)

International Federation of Professional and Technical Engineers, AFL-CIO,
CLC, and Long Beach Naval Shipvard, Long Beach, California, FLRC No. 73A-16
(July 31, 1974), Report No. 55; American Federation of Government
Employees Local 997 and Veterans Administration Hospital, Montgomery,
Alabama, FLRC No. 73A-22 (January 31, 1974), Report No. 48; American

: Federation of Government Employees Local 1966 and Veterans Administration
#  Hospital, Lebanon, Pennsylvania, FLRC No. 72A-41 (December 12, 1973),
Report No. 46; IAM-AW Lodge 2424 and Kirk Army Hospital and Aberdeen
Research and Development Center, Aberdeen, Md., FLRC No. 72A-18

(September 17, 1973), Report No. 44; Tidewater Virginia Federal Employees
Metal Trades Council and Naval Public Works Center, Norfolk, Virginia,
FLRC No. 71A-56 (June 29, 1973), Report No. 4l.

3/ CE£. National Council of OEQ Locals, AFGE, AFL-CIQ, and Office of
Economic Opportunity (Harkless, Arbitrator), FLRC No. 73A-67 (December 6,
1974), Report No. 61, in which we held that section 12(b)(2) reserves to
agency management not only the right to decide whether or not to fill a
position but also the right to change that decision once made.
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Conclusion

Based upon the reasons set forth above, and pursuant to section 2411.27
of the Council's rules and regulations, we find that the agency head's
determination that the union proposal here involved is nonnegotiable

under section 12(b)(2) of the Order was proper and must, therefore,
be sustained.

By the Council.

o, & Franis

Henry B./Frazier III1
Executife Director

Issued: February 21, 1975.
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FLRC NO. 74A-69

NAGE Local R1-34 and U.S. Army Natick Laboratories, Massachusetts. The
agency determined that the union's proposal was nonnegotiable under
published agency regulations. The union appealed to the Council, in

effect disagreeing with the agency's interpretation of the subject
regulations.

Council action (February 21, 1975). The Council denied review since

the union's appeal failed to meet the conditions prescribed for review
in section 11(c)(4) of the Order.
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, UNITED STATES :
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N\W. ¢ WASHINGTON, D.C. 20415

Pt February 21, 1975

Mr. Charles E. Hickey, Jr. .
National Vice President o
National Association of Government

Employees
285 Dorchester Avenue
Boston, Massachusetts 02127

Re

(1]

NAGE Local R1-34 and U.S. Army
Natick Laboratories, Massachusetts,

Dear Mr. Hickey:

Reference is made to your appeal to the Council for review of a
negotiability determination by the Department of the Army, in the
above-entitled case.

The Council has carefully considered your appeal, and the statement of
position filed by the agency, and has decided that review of your
petition must be denied for the following reasons:

Section 11(c) (4) of the Order, which is incorporated by reference in
section 2411.22 of the Council's rules of procedure, provides:

(4) A labor organization may appeal to the Council for a decision
when--

(1) it disagrees with an agency head's determination that a
proposal would violate applicable law, regulation of appropriate
authority outside the agency, or this Order, or

(ii) it believes that an agency's regulations, as interpreted by
the agency head, violate applicable law, regulation of appropriate
authority outside the agency, or this Order.

The Department of the Army determined in the present case that the
proposal of your organization was not negotiable under the provisions
of published agency regulations (AR 230-1, Non-Appropriated Funds and
Related Activities, AR 230-81/AFR 176-14, Civilian Non-Appropriated
Funds and Related Activities). In your appeal you dispute the propriety
of that determination based on your interpretation that the cited agency
regulations are not applicable to the proposal of your organization.

144




However, since the agency did not determine that the union's proposal
would violate applicable law, outside regulation, or the Order,
section 11(c)(4) (1) is clearly inapplicable to your appeal. Likewise,
you do not assert that the agency's directives, as interpreted by the
agency head, violate any applicable law, outside regulation, or the
Order. Therefore your appeal is not subject to review under the
provisions of section 11(c) (4)(ii) of the Order.

Accordingly, since your appeal fails to meet the conditions prescribed
for review in section 11(c) (4) (i) or (ii) of the Order, in accordance

with section 2411.22 of the Council's rules, review of your appeal is
hereby denied.

By the Council.

Sinceyely,

Executive Director

cc: W. J. Schrader
Army
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FLRC NO. 74A-70

U.S. Department of Army Picatinny Arsenal, Assistant Secretary Case
No. 32-3528 (RO). The Assistant Secretary denied the request for
review, filed by NFFE, seeking reversal of the Assistant Regional
Director's Report and Findings on Objections to Conduct of Election
which had found the union's objections without merit. The union
appealed to 'the Council, contending that the Assistant Secretary's
decision is arbitrary and capricious and presents a major policy
issue.

Council action (February 21, 1975). The Council held that the union's
petition for review does not meet the requirements of section 2411.12
of the Council's rules (5 CFR 2411.12); that is, the decision of the
Assistant Secretary does not appear arbitrary and capricious, nor does
it present a major policy issue. Accordingly, the Council denied the
union's petition for review.
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% UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

R 1900 € STREET, NW. ¢ WASHINGTON, D.C. 20415

L February 21, 1975

Ms. Janet Cooper

Staff Attorney

National Federation of
Federal Employees

1737 H Street, NW.

Washington, D.C. 20006

Re: U.S. Department of Army Picatinny
Arsenal, Assistant Secretary Case
No. 32-3528 (RO), FLRC No. 74A-70

Dear Ms. Cooper:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

The Assistant Secretary denied your request for review seeking reversal
of the Assistant Regional Director's Report and Findings on Objections
to Conduct of Election which found your objections to be without merit.
In doing so, the Assistant Secretary concluded that you did not meet
the burden of proof necessary to establish by a preponderance of the
evidence that the conduct involved improperly affected the results of

the election or that a relevant question of fact exists warranting a
hearing.

In your appeal, you contend, essentially, that the decision of the
Assistant Secretary is arbitrary and capricious because (1) his failure
to find objectionable certain management statements constituted a
failure to follow his own precedents on neutrality, and (2) his failure
to find objectionable certain alleged posting deficiencies constituted
a violation of section 202.17(a) of his own rules of procedure. You
also contend that the decision presents a major policy issue concerning
whether management may in the presence of eligible voters express pref-

erence for a particular union or an opinion about the outcome of an
election.

In the Council's view, your petition for review does not meet the
requirements of section 2411.12 of the Council's rules, that is, the
decision of the Assistant Secretary does not appear arbitrary and capri-
cious nor does it present a major policy issue. With respect to your
contentions that his decision was arbitrary and capricious, it does not
appear that the Assistant Secretary acted without reasonable justifi-
cation. Instead, the Assistant Secretary relied upon established policy
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reflected in his own rules of procedure and case precedents in determining
that the union had not met the burden of proof necessary to establish by
a preponderance of evidence that the conduct involved improperly affected
the results of the election. As to the alleged major policy issue, the
Council is of the opinion that the Assistant Secretary's determination
that, in the circumstances presented where the eligible voters who were
present were representatives of NFFE, the remarks made did not constitute
conduct which improperly affected the results of the election does not
present a major policy issue warranting Council review in the case.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present a major policy issue, your appeal fails
to meet the requirements for review as provided in section 2411.12 of the
Council's rules of procedure. Accordingly, your petition for review is
denied.

By the Council.

Sincerpely,

Executive pDirector

cc: A/SLMR
Dept. of Labor

W. Oglesby
Army

R. E. Matisko
AFGE
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FLRC NO. 74A-74

U.S. Army Aeronautical Depot, Maintenance Center, Corpus Christi, Texas,
Assistant Secretary Case No. 63-4887 (CA). The Assistant Secretary
sustained the Assistant Regional Director's dismissal of the unfair
labor practice complaint filed by the individual complainant (Francisco
Rivera), which alleged that the agency failed to promote him because

of union activity. The complainant appealed to the Council from the
Assistant Secretary's decision.

Council action (February 21, 1975). The Council denied the complain-
ant's petition for review pursuant to section 2411.12 of its rules of
procedure (5 CFR 2411.12), because the appeal neither alleged, nor
did it appear therefrom, that the Assistant Secretary's decision was
in any manner arbitrary and capricious or presented any major policy
issues; moreover, nothing in the appeal indicated that any substantial

factual issue existed which would require a hearing by the Assistant
Secretary.
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. UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. + WASHINGTON, D.C. 20415
e February 21, 1975

Mr. Francisco Rivera

Chief Steward

American Federation of Government
Employees, Local 2142

229 Havana Street

Corpus Christi, Texas 78405

Re: U.S. Army Aeronautical Depot, Maintenance Center,

Corpus Christi, Texas, Assistant Secretary Case
No. 63-4887 (CA), FLRC No. 74A-74

Dear Mr. Rivera:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case. In agreement
with the Assistant Regional Director, the Assistant Secretary found that
insufficient evidence had been presented to establish a reasonable basis
to support the complaint that you were denied a promotion because of

union activity, and therefore concluded that the complaint was properly
denied.

Your petition for review neither alleges, nor does it appear therefrom,
that the Assistant Secretary's decision was in any manner arbitrary and
capricious or presented any major policy issues. Moreover, in the
Council's opinion, nothing in your appeal indicates that any substantial
factual issues exist which required a hearing by the Assistant Secretary.

Accordingly, your appeal fails to meet the requirements for review as
provided under section 2411.12 of the Council's rules of procedure. The
Council has therefore directed that review of your appeal be denied.

By the Council.

Sinceyely,

cc: A/SIMR
Dept. of Labor

Col John W. Campbell

Corpus Christi Army Depot
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FLRC NO. 74A-78

Arizona National Guard, Air National Guard, Sky Harbor Airport, A/SLMR
No. 436. The Assistant Secretary determined, pursuant to a clarifi-
cation of unit petition filed by the activity, that an Aircraft
Instrument and Control Systems Mechanic (Leader), WG-12, was not a
supervisor within the meaning of section 2(c) of the Order. The agency
sought Council review of the Assistant Secretary's decision, contending

that it was arbitrary, capricious and inconsistent with the provisions
of the Order.

Council action (February 21, 1975). The Council held that the Assistant
Secretary's decision did not appear arbitrary and capricious, and that
the decision raised no major policy issues with respect to the provi-
sions of the Order relied upon by the agency. Accordingly the Council
denied the agency's petition for review since it failed to meet the

standards prescribed in section 2411.12 of the Council's rules (5 CFR
2411.12).
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-, UNITED STATES

=G FEDERAL LABOR RELATIONS COUNCIL
st 3 1900 E STREET, NW. + WASHINGTON, D.C. 20415
%;3;ﬁ' February 21, 1975

Colonel Edward M. Fender
Personnel Officer

Arizona Air National Guard
5636 East McDowell Road
Phoenix, Arizona 85008

Re: Arizona National Guard, Air
National Guard, Sky Harbor Airport,
A/SLMR No. 436, FLRC No. 74A-78

Dear Colonel Fender:

The Council has carefully considered your petition for review, and
the American Federation of Government Employees' opposition thereto,
of the Assistant Secretary's decision in the above-entitled case.

The Assistant Secretary determined, pursuant to a clarification of
unit petition filed by the activity, that one employee, an Aircraft
Instrument and Control Systems Mechanic (Leader), WG-12, was not a
supervisor within the meaning of section 2(c) of the Order. The
Assistant Secretary found that the evidence was insufficient to estab-
lish that supervisory authority is vested in the leader since he does
not hire, fire, or transfer employees, and such direction as he gives
to the other employee in the organizational unit is routine in nature,
does not require the exercise of independent judgment and is dictated
by established procedures. Moreover, the Assistant Secretary found
that the evidence did not establish that the leader promotes or
effectively evaluates other employees.

In your petition for review you contend that the Assistant Secretary's
decision was arbitrary, capricious and inconsistent with provisions of
section 1(b) and 2(c) of the Order, principally because the Assistant
Secretary failed to consider evidence establishing that the leader

performs one or more of the functions enumerated in section 2(c) of the
Order.

In the Council's opinion, your petition does not meet the criteria for
review as set forth in section 2411.12 of the Council's rules of proce-
dure. That is, in our view, the Assistant Secretary's decision appears
neither arbitrary nor capricious, nor does it present a major policy
issue. As to your contention that the decision is arbitrary and capricious
it does not appear that the Assistant Secretary acted without reasonable
justification in reaching his decision that the leader is not a supervisor
within the meaning of section 2(c), in that the decision is based upon

established principles reflected in his previous published decisions and
upon the record in the case.
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Regarding your contention that the decision is inconsistent with section 1(b)
of the Order, the Council is of the opinion that the Assistant Secretary's
decision does not present a major policy issue concerning the meaning or
application of section 1l(b). Section 1(b) provides:

(b) Paragraph (a) of this section does not authorize participation
in the management of a labor organization or acting as a represent-
ative of such an organization by a supervisor, except as provided

in section 24 of this Order, or by an employee when the participation
or activity would result in a conflict or apparent conflict of
interest or otherwise be incompatible with law or with the official
duties of the employee.

The Assistant Secretary determined that the individual here involved

is not a supervisor. Further, there was no contention that the individual
here involved was an employee whose 'participation or activity would
result in a conflict or apparent conflict of interest or otherwise be
incompatible with law or with the official duties of the employee."

Since the Assistant Secretary's decision does not appear arbitrary or
capricious and does not present a major policy issue, your appeal fails
to meet the requirements for review as provided under section 2411.12

of the Council's rules of procedure. Accordingly, review of your appeal
is hereby denied.

By the Council.

Sincerely,

Executi Director

ce: A/SLMR
Dept. of Labor

G. B. Landsman
AFGE
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FLRC NO. 74A-82

United States Air Force, Kingsley Field, Klamath Falls, Oregon, A/SLMR
No. 443. The Assistant Secretary decided that the agency engaged in
conduct violative of section 19(a)(1l) of the Order. The agency peti-
tioned the Council for review, on the grounds that the Assistant Secre-
tary's decision is arbitrary and capricious and presents a major policy
issue; the agency also requested a stay of the subject decision and

order.

Council action (February 28, 1975). The Council held that, in the
circumstances here involved, the Assistant Secretary's decision does
not appear arbitrary and capricious, nor does it present a major
policy issue warranting Council review. Accordingly, as the agency's
appeal failed to meet the requirements for review as provided in
section 2411.12 of the Council's rules (5 CFR 2411.12), the Council
denied the agency's petition. The request of the agency for a stay
was likewise denied under section 2411.47(c)(2) of the rules (5 CFR

2411.47(c) (2)).
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, UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

K 1900 E STREET, N.W. e« WASHINGTON, D.C. 20415

February 28, 1975

Major Nolan Sklute, USAF
Headquarters, U.S. Air Force

Office of the Judge Advocate General
Litigation Division

Washington, D.C. 20314

Re: United States Air Force, Kingsley
Field, Klamath Falls, Oregon,
A/SLMR No. 443, FLRC No. 74A-82

Dear Major Sklute:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

The Assistant Secretary found, in pertinent part, that the activity
violated section 19(a) (1) of the Order by unilaterally establishing,
without prior explanation or consultation, a new working condition
whereby the President of the exclusive representative (but no other
unit employee) was required, on a temporary, experimental basis, to
maintain a permanent log of the time he was absent from his duty
station on authorized union business. The Assistant Secretary con-
cluded that the natural and foreseeable consequences of the activity's
conduct would reflect to other employees a disparagement of an offi-
cial of their exclusive representative which would tend to restrain
employees such as the Union President from exercising rights assured
by the Order. Additionally, the Assistant Secretary found that the
activity's conduct in implementing the change without affording the
exclusive representative notice and an opportunity to meet and confer
thereon had the improper effect of evidencing to unit employees that
it could act unilaterally with respect to their terms and conditions
of employment without regard to their exclusive representative.

In your appeal, you contend, in essence, that the decision of the
Assistant Secretary is arbitrary and capricious because: (1) there
was insufficient evidence to support an independent violation of
section 19(a) (1); and (2) the 19(a)(l) finding, therefore, must have
been a derivative violation of section 19(a) (6) but nowhere was a
19(a) (6) violation alleged or litigated. You also contend that the

decision presents a major policy issue concerning whether the Assistant

Secretary may find a 19(a) (1) violation as a derivative violation of
section 19(a) (6) where the section 19(a)(6) violation was neither
alleged nor litigated.
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With respect to your contentions, clearly, it would be improper to find
a 19(a) (1) violation as a derivative violation of section 19(a)(6)

where the section 19(a)(6) violation is neither alleged nor litigated.
Rather, when an independent violation of section 19(a) (1) is alleged the
Assistant Secretary must find sufficient evidence to support it. Viewed
in this context, and under the circumstances in this case, it does not
appear that the Assistant Secretary acted without reasonable justifi-
cation in finding an independent section 19(a) (1) violation, nor does

it appear from your petition that the Assistant Secretary's decision is
not consistent with his previous decisionms.

As to the alleged major policy issue, the Council is of the opinion that,
in the circumstances presented where a violation of section 19(a) (1)

was both alleged and litigated, the Assistant Secretary's decision does
not present a major policy issue warranting Council review in this case.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious or present a major policy issue, your appeal fails to meet

the requirements for review as provided in section 2411.12 of the
Council's rules of procedure. Accordingly, your petition for review is
denied. Likewise, the Council has directed that your request for a stay
be denied under section 2411.47(c) (2) of the Council's rules of procedure.

NNy

Director

By the Council.

Sincerely,

cc: A/SIMR
Dept. of Labor

I. Geller
NFFE

156




FLRC NO. 74A-53

Department of Health, Education, and Welfare, Social Security Admin-
istration, Kansas City Payment Center, Bureau of Retirement and
Survivors Insurance, A/SLMR No. 411. The Assistant Secretary found
that the agency violated section 19(a) (1) and (6) of the Order. The
agency petitioned the Council to review the Assistant Secretary's
decision, contending that the decision is arbitrary and capricious

and presents a major policy issue. Further, the agency requested a
stay.

Council action (March 3, 1975). The Council ruled that the Assistant
Secretary's decision neither appears arbitrary and capricious, nor
presents a major policy issue. Accordingly, since the agency's appeal
failed to meet the requirements for review as provided in section
2411.12 of the Council's rules (5 CFR 2411.12), the Council denied the

agency's petition. The Council likewise denied the agency's request
for a stay-
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. + WASHINGTON, D.C. 20415
March 3, 1975

Mr. Irving L. Becker

SSA Labor Relations Officer

Social Security Administration

6401 Security Boulevard

Room 6-2608, West High Rise Building
Baltimore, Maryland 21235

Mr. James R. Rosa

Staff Counsel, American Federation
of Government Employees, AFL-CIO

1325 Massachusetts Avenue, NW.

Washington, D.C. 20005

Re: Department of Health, Education, and Welfare,
Social Security Administration, Kansas City
Payment Center, Bureau of Retirement and
Survivors Insurance, A/SLMR No. 411, FLRC
No. 744-53

Gentlemen:

The Council has carefully considered the agency's petition for review
and request for stay of the Assistant Secretary's decision and the
union's opposition theretol/ in the above-entitled case,

The unfair labor practices found by the Assistant Secretary in this
case stem from a complaint by the union alleging that the agency had
violated section 19(a)(1l) and (6) by failing and refusing to provide
the Local with, and subsequently destroying, certain data ('machine
utilization reports"). These reports had been relied upon by super-
visory personnel (during the course of a semi-annual "progress

interview'") to give what was, in effect, an unfavorable appraisal to
a unit employee.

The Assistant Secretary, relying on the precedent establij-hed in
Department of Defense, State of New Jersey, A/SLMR No. 323, und that
the reports in question constituted relevant and necessary information
in connection with a determination by the union as to whether to
initiate grievances, and that the refusal of the agency to make avail-
able such information, together with its destruction, constituted &
violation of sections 19(a)(1) and 19(a)(6) of the Order. He rejected,
as without merit, the agency's assertions that it was prohibited from

1/ The union, in its opposition, requested permission to present oral
argument before the Council. This request is denied since the submis
sions of the parties adequately reflect the issues and the respectiveé
positions of the parties. 158



disclosing the information contained in the utilization reports, and that
the supervisors in question acted contrary to agency policy.

In the agency's petition for review, it contends that the Assistant
Secretary's decision in this case is arbitrary and capricious and
raises a major policy issue because, in effect, he failed to apply,
sua sponte, section 19(d) of the Order to dismiss the complaint.Z/
Further, the agency contends that the decision is arbitrary and capri-
cious in that the union failed to establish by a preponderance of the

evidence, as required by section 203.14 of the Assistant Secretary's
Regulations, the allegations in its complaint,

In the Council's view, the agency's petition for review fails to meet
the requirements of section 2411.12 of the Council's rules. The agency
has failed to show that the issues here involved were raised under a
grievance procedure. Furthermore, the Assistant Secretary found that
the union sought the reports in order to ''determine whether or not to
go through the formality of processing grievances. . . ." Thus, in the
circumstances of this case, no issue is presented as to whether or not
the Assistant Secretary is obligated to consider the applicability of
section 19(d), sua sponte, in matters brought before him under sections
6(a)(4) and 19 of the Order. Therefore, the Council finds that this

case does not present a major policy issue regarding the application of
section 19(d) of the Order.

Moreover, with regard to the agency's contention that the Assistant
Secretary's decision is arbitrary and capricious, it does not appear
that he acted without reasonable justification in his decision.

Since the Assistant Secretary's decision does not appear arbitrary or
capricious and does not present a major policy issue, the agency's
appeal fails to meet the requirements for review as provided under
section 2411.12 of the Council's rules of procedure. Accordingly,

review of the appeal is hereby denied. Likewise, the agency's request
for a stay is denied.

By the Council.

Sincergely,

B

azier IIL
Director

Henry
Executi

2/ Section 19(d) provides, in pertinent part:

Issues which can be raised under a grievance procedure may,
in the discretion of the aggrieved party, be raised under

that procedure or the complaint procedure under this section,
but not under both procedures.
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Veterans Administration, A/SLMR No. 240. This case involved attempts by
several labor organizations to consolidate units currently represented by
those labor organizations into different bargaining units. The Assistant
Secretary's decision in the matter, which was reached under the Order
before the recent amendment thereof by E.O. 11838, was .accepted by the
Council for review (Report No. 42).

Council action (March 11, 1975). The Council, in its decision, noted that
under the Order as amended by E.O. 11838, specific provisions are made fo;
achieving consolidation of units and that these provisions are applicable
in this case. 1In view of these changed circumstances by reason of the
amendments to the Order, the Council, without ruling as to the propriety of
the Assistant Secretary's decision, remanded the case to the Assistant
Secretary for disposition consistent with the Order as amended.

ETT EF Foo-
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

VETERANS ADMINISTRATION

Activity

and

Council of AFGE Veterans Administration
Locals and Other AFL-CIO Affiliates,
Carpenters and Joiners of America;
International Brotherhood of Electrical
Workers; International Association of
Firefighters; Laborers International
Union of North America; Service Employees
International Union (Assistant Secretary
Case No. 22-2635 (RO))

and

National Alliance of Postal and Federal
Employees; National Federation of Federal
Employees; Veterans Administration and
Independent Service Employees Union;
National Association of Govermment
Employees; American Nurses Association

Intervenors
VETERANS ADMINISTRATION
Activity
and

American Nurses Association (Assistant
Secretary Case No. 22-2692 (RO))

and

Council of AFGE Veterans Administration
Locals and Other AFL-CIO Affiliates,
Carpenters and Joiners of America;
International Brotherhood of Electrical
Workers; International Association of
Firefighters; Laborers International

Union of North America; Service Employees
International Union; and National Federation
of Federal Employees

Intervenors
161
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DECISION ON APPEAL FROM
ASSISTANT SECRETARY DECISION

Background of Case

The Assistant Secretary's Decision

The Council of AFGE Veterans Administration Locals and other AFL-CIO
affiliates, Carpenters and Joiners of America; International Brotherhood
of Electrical Workers; International Association of Firefighters; Laborers
International Union of North America; and Service Employees International
Union filed a petition seeking an election in a unit composed of all
employees including professionals employed by the Veterans Administration
(herein referred to as VA). The American Nurses Association filed a peti-
tion seeking an election in a unit composed of all professional registered
nurses employed in the Department of Medicine and Surgery of the VA. The
Assistant Secretary directed a consolidated hearing in these cases,

for the limited purpose of ascertaining whether, and to
what extent, the existing agreement bars which have not
been waived by all parties to the agreement would effect
the adequacy of the Petitioners' showing of interest in
view of the Assistant Secretary's decision in U.S. Depart-
ment of Defense, DOD Overseas Dependent Schools, A/SLMR
No. 110,[1/] and the fact that the Petitioners included in
support of their showing of interest employees covered by
current negotiated agreements between themselves and the
Activity, the Veterans Administration.

The Assistant Secretary found that the petitioners included in support of
their showing of interest, employees covered by negotiated agreements
between them and the VA and that the VA did not agree to waive such agree-
ments to the extent that they constituted procedural bars to an election.
He then found applicable the following principles:

A. The agreement bar principles as set forth in . . .
[Assistant Secretary's] Regulations will be deemed
applicable irrespective of whether the unit sought
is nationwide in scope. Thus . . . where a peti-
tion for a broad unit seeks to include employees
who are already represented exclusively by other
labor organizations in existing less comprehensive

1/ 1In this case the Assistant Secretary held, in pertinent part, that
a party to a negotiated agreement may not waive an "agreement bar"
unilaterally. The phrase "agreement bar" is a reference to the pro-
visions of the Assistant Secretary's regulations which essentially

preclude the filing of a representation petition during the life of an
agreement.
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units and who are covered by existing negotiated agree-
ments which constitute bars at the time the petition is
filed, I will not, absent unusual circumstances, permit
those units covered by negotiated agreements to be included
in the broad petitioned for unit. Nor will I permit a
petitioning labor organization to utilize in its showing
of interest for a petitioned for broad unit, employees
encompassed by the petition who are in an existing less
comprehensive unit represented by another labor organiza-
tion and covered by a signed agreement which constitutes
a bar to an election.

B. Where an agreement bar exists, such bar may not be waived
unilaterally. . . . In the absence of mutual waiver of
an agreement bar, a petitioning labor organization may not
utilize a showing of interest from a unit in which the bar
exists.

C. Where a petitioner seeks a unit which encompasses a unit
or units in which it already holds exclusive recognition
(but no negotiated agreement exists), in order to permit
the employees in such unit or units to be counted for pur-
poses of the petitioner's showing of interest, the peti-
tioner will be required to waive its exclusive recognition
status in such unit or units and agree, in effect, to risk
that recognition in the event that it proceeds to an elec-
tion in the broad unit and loses. . . .

D. Where there is an otherwise valid agreement which is termi-
nable at will, or which contains other defects which would
cause such agreement not to constitute a bar to an election
sought by a third party, I find that the parties to such
agreement are bound by its terms absent an affirmative act
of termination. Thus, in my view, in order to utilize
employee members covered by such an agreement for the pur-
pose of showing of interest, a labor organization which is
party to the agreement must affirmatively indicate a
willingness (1) to terminate its agreement prior to the
election, and (2) to waive its exclusive recognition status
and, in effect, put such status ''on the line" at the election.
[Footnote omitted. ]

The VA would not waive existing agreement bars. Further, as to negotiated
agreements which, because of certain defects, would not constitute bars as
to third parties, the petitioning labor orgamizations had neither taken
action to terminate such agreements, nor indicated an intent to waive their
exclusive recognition status in the unit encompassed by their petitions in
the event that they proceed to an election in the petitioned for units and
lose. Accordingly, the Assistant Secretary found that such existing units
may not be included in any unit found appropriate and the employees in such
units may not be utilized for the purpose of establishing the petitioning
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labor organizations showing of interest in any residual unit found
appropriate. The Assistant Secretary concluded:

As I am advised administratively that the showing of
interest of each of the Petitioners in the subject
cases is inadequate with respect to any residual units
herein not subject to procedural bars, I shall dismiss
the petitions.

Appeal to the Council

The Decision and Order of the Assistant Secretary was appealed to the
Council by the AFGE Veterans Administration Locals and other AFL-CIO
affiliates. Upon consideration of the petition for review and the
opposition for review filed by the VA, the Council determined that major
policy issues were presented by the decision of the Assistant Secretary
and therefore accepted the petition for review. Briefs were filed by the
VA, the AFGE Veterans Administration Locals and other AFL-CIO affiliates,
and the American Nurses Association. Additionally, National Federation
of Federal Employees was permitted to file a brief as an amicus curiae.

Subsequent to Council acceptance of the instant case, the Council commenced
a general review of the Federal labor-management relations program. During
the review the Council considered, inter alia, the following three areas
which had direct application to the issue raised by the parties in this
case. Specifically:

Should unions and agencies be permitted to consolidate
bilaterally their existing units without meeting the
requirements of a secret ballot election if the resulting

unit is otherwise in conformity with the provisions of
the Order?

What should be the Executive Order policy with respect to
the consolidation of bargaining units?

What changes in the Order or its implementation should be
made for this purpose?

The Council determined that final disposition of the appeal of the Assistant

Secretary's decision in this case should be deferred pending completion of
the general review.

On February 6, 1975, Executive Order 11838 was issued (40 F.R. 5743,

February 7, 1975) amending Executive Order 11491. Section 10(a) of the
Order has been amended to provide:

An agency shall accord exclusive recognition to a labor orga-
nization when the organization has been selected, in a secret
ballot election, by a majority of the employees in an appropriate
unit as their representative; provided that this section shall
not preclude an agency from according exclusive recognition to
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a labor organization, without an election, where the appro-
priate unit is established through the consolidation of
existing exclusively recognized units represented by that
organization. [Added language underscored. ]

Moreover, section 10(d) (4) was added so as to authorize:

Elections may be held to determine whether a labor organiza-
tion should be recognized as the exclusive representative of
employees in a unit composed of employees in units currently
represented by that labor organization or continue to be
recognized in the existing separate units.

The Council's report to the President which accompanied the amending Order
describes the intent of these amendments. The Council concluded, in
pertinent part:

Almost all agencies and labor organizations which partici-
pated in the general review expressed strong support for a
policy which would facilitate the consolidation of existing
exclusive recognitions. Moreover, we are convinced from our
experience and analysis that the Federal labor-management
relations program will be improved by a reduction in the unit
fragmentation which has developed over the 12 years of labor-
management relations under Executive orders.

The consolidation of units will substantially expand the scope
of negotiations as exclusive representatives negotiate at

higher authority levels in Federal agencies. The impact of
Council decisions holding proposals negotiable will be expanded.
In our view, the creation of more comprehensive units is a
necessary evolutionary step in the development of a program

which best meets the needs of the parties in the Federal labor-
management relations program and best serves the public interest.

Currently, agencies and labor organizations mutually desiring
to consolidate the labor organization's existing exclusive
units must go through the election procedures called for in
section 10(a) of the Order. This requirement must be met even
though the employees involved have already voted in a secret
ballot election to have the labor organization as their
exclusive representative, and there appears to be no question
that a majority of the employees desire to retain the labor
organization as their representative. We see no need to re-
quire that an election be held before such recognized units
can be consolidated into a broader unit. In such circumstances,
the agency and the labor organization should be free to agree
bilaterally to consolidation without an election. Accordingly,
we recommend that section 10(a) be amended to provide for such
consolidation without an election.
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In recommending this change, we are mindful of the fact that

the employees who will be affected by the proposed bilateral
consolidation may wish an opportunity to express their views on
such a change in the structure of their unit for representation.
Therefore, in recognition of a need to afford some protection to
the rights of the employees, we recommend that they should have
adequate notice of a proposed consolidation and should have a
right to vote on the proposal if a sufficient number in the pro-
posed consolidated unit have indicated opposition to the
consolidation.

Accordingly, we recommend that the Order be amended to provide
that such employees could petition the Assistant Secretary to
hold such elections as are necessary to determine whether the
employees in the proposed consolidated unit wish to be repre-
sented in that unit or existing units. In such circumstances,
the labor organization should not be required to risk its
existing certifications because no question would have been
raised concerning the desire of the employees to be represented
by the exclusive representative. Should the employees in the
proposed consolidated unit who cast ballots oppose the consoli-
dation, the existing unit structure should continue.

A consolidated unit established by bilateral agreement must
still conform to the appropriate unit criteria contained in

the Order. To assure such conformity, the parties' agreement
on a proposed consolidation of existing units should be sub-
mitted for review through processes to be established by the
Assistant Secretary. If it is determined that the unit con-
forms to the appropriate unit criteria contained in the Order,
and there has not been a question raised as to whether the
labor organization represents a majority of the employees in
the proposed unit, the Assistant Secretary, pursuant to his
section 6(a) (1) authority to decide questions as to appropriate
units, should certify that organization as the exclusive
representative of the employees in the newly established con-
solidated appropriate unit. In making his determination on the
appropriateness of the proposed consolidated unit, the Assistant
Secretary should be mindful of the policy of facilitating the
consolidation of existing bargaining units.

A proposal to consolidate existing units may not always be agree-
able to the other party. Where there is no bilateral agreement

on the consolidation a party should be permitted to petition the
Assistant Secretary to hold an election on the consolidation issue.
Pursuant to such a petition, the Assistant Secretary could hold
such elections as are necessary to determine whether the employees
in the proposed consolidated unit wish to be represented in that
unit or to continue to be represented in their existing units.

As in the circumstances where affected employees raise issue with
a proposed consolidation, but there is no doubt that the labor
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organization has majority support in the existing units, we
do not feel it appropriate that the labor organization risk
losing its status as the recognized bargaining representative
in its existing exclusive units.

In order to provide for the type of consolidation elections
which we feel the Assistant Secretary should conduct, we
recommend that section 10(d) of the Order be amended to permit
elections to determine whether a labor organization should

be recognized as the exclusive representative of employees in
a unit composed of employees in units currently represented by
that labor organization or continue to be recognized in the
existing separate units.

We believe that the principles and procedures described herein
should apply only where a labor organization or where two or
more labor organizations jointly seek to consolidate existing
units within a single agency.

Section 10(b) of the Executive order prohibits the establish-
ment of a unit if it includes both professional and nonprofes-
sional employees, unless a majority of the professional employees
votes for inclusion in the unit. We believe this requirement
should likewise apply where consolidation of existing bargaining
units is proposed. That is, in every case where a consolidation
of units would mix both professional and nonprofessional employ-
ees, all of the involved professionals, including those already
in mixed units, should be given a separate self-determination
election on the issue of being included in the proposed consoli-
dated unit with nonprofessionals. While professional employees
already in mixed units would have voted once for inclusion with
nonprofessionals, they would have made that selection in the
context of a unit structure which differs from that of the pro-
posed consolidation unit.

We are mindful that providing professional employees with a
self-determination election might detract from our recommended
policy of facilitating the consolidation of existing bargaining
units in that it might result in separate consolidated profes-
sional and nonprofessional units. We believe, however, that
this requirement would strike a balance between the proposed
policy on consolidation of units and the existing policy con-
cerning the inclusion of professional employees in a unit with
nonprofessional employees.

The processing of petitions for exclusive recognition by the
Assistant Secretary is affected by certain "bars to elections,"
either specifically provided for in the Order or fashioned by
the Assistant Secretary in his regulations or case decisions.
More particularly, a petition is untimely if filed within 12
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months of a valid election or within 12 months after the cer-
tification of a labor organization as the exclusive representa-
tive of employees in an appropriate unit, commonly referred to
as an "election bar" and a "certification bar" respectively.
Further, when there is a signed agreement having a term not to
exceed 3 years, a petition for an election among covered employ-
ees is untimely unless filed between the 90th and 60th day
preceding the expiration of the agreement, commonly called an
"agreement bar."

In our view, such bars foster desired stability in labor-
management rela